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LordKeeper Smmerd, EET 


On his giving Tudgment in the 


BANKERS Caſe: e t6:29 1 2 
ö Brag e.. 

Deliver'd E 1% dy Juke 23. . ee = 3 

1696. in the Exchequer- Cham. 2 2 Gor. | 

ber, the Judges being preſent. . 

3. L. 2. A So 


| xe 3. je. 4 Core 
H E four following Cauſes depend- , , Zo 


ing in the Exchequer-Chamber, ſtood . 7 LED 
for mY W of the e . 1 — IY 


617-2201 DIS 4 3 e 
obert Williamſon, *» „ 2 Py 

The PEE Sond General Thomas Smith <4 Canned by Cort Clan nth A 

: "Oe and Le oft Cont 1 of lou He | 

* Sir Feremy Snom. 8% g. Gb, 


* 


_- 


Loxp Kan, 1 CAsks differ in ſeve- 
ral Particulars, but as to 
the Points which have been chen ſpoken to, 
en are the 1 | | 
B 


- I ſhall 


7— 


1 ſhall therefore i; put the Caſe, as it 
ſtands upon the Record where William ſon is 
"Party; which I will do ſhortly, becaufe it 
has been opened ſo often , _— the 
ſeveral Arguments. 

Robert Williamſon comes before the Barons, 
and exhibits Letters Patent under the Great 


Seal, dated 30 April, 29 Car. 2. granting to 
Sir Robert Vyner, his Heirs and Aſſigns, the 


yearly Rent or Sum of 25,0037. 95. 4 d. to 
be yearly. paid, received aud taken, of the 
Rents, 8 and Profits ariſing to the 
King, his. Heirs and Succeſſors, out of the 
Duty of Exci „ by Virtue of che Act made 
12 "Car, z. for "taking away the Court of 


Wards and Liveries, Cc. and ſettling a Re- 
venue in Lien theredf Sand + that theſe 
| Letters Patent m Jos led 


Record. 
. COIN can em ode i rd in- 


rolled; 5 hang ſer; forth 
at * in in the Record. 


The Effect of chęm is, 


; The King wakes: ——— He had = 
r to Payment of Mo- 
nies due to the Galdlmihe, and others, up- 
on Tallies and Orders regiſtred. 

That He-could mot ſpare ſuch a Sum, as 
would: ſatisfy thoſe Debts, but was willing to 
grant to the Perſons to whom he was indebted, 
an annual Sum anfwerable to the Intereſt of 
their Debts, after the Rate of 67. per Cent. 

To that End, He had commanded the Ac- 


counts to be ſtated to tlie firſt: of Fawnary, 


1676 3 whereupon, there appeared due to 
Sir Robert Vynet 416,724 l. 1335. 14. In Sa- 
tisfaction whereof, - King reſolved: to 


Re! 1 4 grant 


131 


grant bim 25, 003 l. 95. 44. per 1 to 
ig: wo ard taken by him, his Heirs and 
ot of the Nents, Revenues and 
„ whit" ſhould! arife or become due 

or payee: to the King, his Heirs and Suc- 

ors, out of, for, or Reaſon of the 
Duty of Excife, and by Virtue of tlie ſaid 
Act, "> be paid quarterly,” in Truſt for ſuch 
of” his Ereditbrs, as within a Vear after the 
Date of the Letters Patent, ſhould deliver 
bp their Securities, and acc _ Aſſignments of 
proportionable Parts of the ſaid yearly Sum, 
in Satisfaction of their Debts reſpectively due, 
and i the mean Time . mould not ſue Sir 
Robert Pyner for their Debts; tie Reſidue 
thereof to the Uſe of Sir Robert Vyner, and 

his Heirs. 

The King diredts the High Avenger, 
Chancellor, Under-Freaſurer, Chamberlain 
and Barons of the Exchequer, which then 
were, and the High Treaſurer, Commiſſio⸗ 
ners of the Treafury, S which ſhould be, 
and all other Ofeers and Miniſters of the 
Court of Exchequer, and of the Receipt 
thereof, in their reſpective Places, upon Re- 
qu ueſt, to perform all Acts neceſſary for the 

ue Payment of the ſaid Rent to the ſaid 
Sir Robert Vyner, his Heirs and Affigns ;: and 
to ſtrike Tallies of Pro, or Aſſignment, or 
other Tallies, as the Caſe ſhall require, or as 

ſhall be defired, on the Commiſſioners, Frea- 
ſurers, Receivers, Collectors, or Farmers of 
the Duty, who are required to make due 
Payment accordingly ; ſo as the ſaid | yearly 
Sum may be received without other Warrant: 
And if the Profits of the ſaid Revenue 
| ſhould be paid into the Receipt- before the 
| „ N 


r 
Levying fuck Tallies, or. Payment, made, . 
then he authoriſes and requires the High. 
Treaſurer, and Commiſſioners: of the Trea- 
ſury, Chancellor, Under-Treaſurer, Cham 
berlains, and Barons, and other Officers and 
Miniſters of the Exchequer, and of the Re- 
ceipt thereof, to whom it appertains, to pay 
out of ſuch Monies as ſhall be paid into the 
Exchequer, the ſaid yearly Sum, without 


L 


other Warrant: And the Letters Patent 
ſhall be a ſufficient Warrant for the Purpoſes : 
, dn ff og, Rt oo 
That Tallies of Pro, or, Aſſignment, _ or 
other. Tallies truck upon the Exciſe, at the 
Deſire ef Sir Robert Vyner, his Heirs or Af- 

ſigns, ſhall be preferrable to other quarterly 

Payments; except ſuch yearly. Sums as are 
payable-for the Management of the ſaid Re- 

venue; and except certain Sums payable to - 


to be paid in the firſt Place, ;, | 
Sir Robert Vyner covenants at, any. Time 
within a Lear, to make Aſſignments of pro- 
portionable Parts of the. ſaid Rent to ſuch of 
his Creditors as will take the ſame in Sa- 
tisfactiom of their Debts, and will deliver un 
their: Securities; and that he will not, du» 
ring the Year, aſſign any. Part. of the ſaid 
yearly Sum, except to Creditors, or others by 
their Appointment ; and if, within one Year 
and an Half, any Difference ariſe between Him 
and his Creditors, touching the Aſſigning any 
Part of the ſaid yearly Sum, to ſubmit the 
Matter to the High Treaſurer, or Commiſ- 
ſioners of ba 4 and to perform ſuch 
Orders as he or they ſhould make. 5 | 
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the Queen and the Duke of Tor, which are 


Ne 


[5] 


It is: provided, thay all Aﬀigaments be ins — 


rolled within birt y Days after the Execution 
thereof, before whe Auditos of the Receipt, 
or Clerk:of the-Pells,. to the End it may ap- 
pear what ' Aſſignments: have: 9 granted, 


| or otherwiſe to be of no 


And alſo; that when the King, his Heirs: 


| — ſhall, at entire. Payments, haye 


paid the Sum of 446, 12.“ 13. F. 1.5 d. to Sir 


Hubert Vyner, his Heirs or, Aſſigns, in Pro- 
portion among them, after the Rate of 100 J. 


Principal Money, for every 61. per Cent. per 
Ann. and alſo the Arrears: of the . e 


Sum of 23, 003 l. 9 5+. 4 4. 99D the rant 


The Letters Patent are A b 
eiu for Sir Robert Hyner, his Heirs and 
fi igns; and to be non 'obſtante the not 


Mo be:voido(} int 985 75 511 T 
e. ee 17 


reciting of that A of Parliament, whereby 


the Revenue is granted, or the . mention- 
ing any former Grants or Charges of or up- 


on the ſaid Revenue, or the not -mention- 
ing the certain yearly Rents or Profits of the 
ſaid Revenue, or the certain Nature there. 


of; or how the Debts due to Sir Rabert Vyner 
did particularly ariſe; and notwithſtanding 
the Statute 1H. 41: or 18 H. 6. or. 26 H. 8B. 


ore the Act of 12. Car, E. whereby the he Rever 
nue was granted; or any ather Defect. Hh 


The King covenants, that. due Payment 
all be made, and all Things done, on his 
ni And that if there be any, Dann the 


** 


rr 


* Fhe Stat. meant, due tobe 6 H. 8. cap. 15. ſor 
here is no Stat. of 26, H. 8. pu ble to the Caſe ( 
But the Patents have been ſear ed, ung in -them. it 


is 26 H. 8. 
preſent 


nemme — — — i 


* 


_ 


| 


[6] 

preſent Grant, He — wary 3; 

bon Teritwn, will Make u further 
as che Attornẽ General ſhall adviſe. 5-1-1 
Then Wilia ſets forth, That by Vir- 
tue of the Letters Patent Sir Robert aner 
was ſeized 1 ub d Feodo Es Jure, and was in- 
debted unto him in 1600 # And thut the/gth 
of April, 32 Car. a2. by Deed of — 

which ble brings into 2 reciting 
he had delivered up * to — 
Robert Vyner, and bad diſcharged him, the 


Ft Sir Robert Vyner grants and aſſigns to 


ind his Heirs 60 I. Part of che ſaid 
sums being lis ꝑroportionable Pare, 


in Satisfaction of the ſaid Debt, under the 


Condition in the Letters Patent; and prays 
the Affignment may de tead and intoiled ; 3 
which is ordered, and the Tenor is enter'd. 
Williamſon further ſays, that he delivered 
up his Securities and accepted the Aſſignment, 


in Satisfaction of his Debt; according to the 


Intent of the Letters Patent; and that he 
never after ſued Sir Robert Vier 5 and that 


the Aſſignment was inrolled within thirty 


Days before the Auditor of the Receipt; 
and that the Principal Sum is not paid; and 


that the Arrears of the yearly Sum of 607. were 


paid to "Lady-Day 3 35 Car. z. and that from 


that Time 405 J. is due for ſix Vears and three 


Quarters ending at Chriſtmas laſt x. Then he 


prays the Letters - Patent - and Affignment | 
may be allowed, and the Artears pans and 


„ A 


** 


e. For hi is der of Te "IO of + King 
Charles II. and the whole Reign 
and not quite a Year of the Reign of King Wikies and 
EE 

the 


King James II. 


871 


the heath Sum paid; for the Future; and 
that Tallies may. be ſtruck as it becomes due; 


— that he may have the, Benefit of the. Re- 
and Powers mentioned in the Letters 


ö —— And avers that at Chriſtmas: laſt 
there was ſufficient to pay his Arrears, ber 
ſides what was payable, for Management, 
and. to 5 Wr and the a wr 


PF 4 © 
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| rears to arid for Chri Woes: IH. 

— in Arrear, be paid to him at 0.8 
dot, arte Frebe uer, by the Hands of 

1 omm ſfioners :othe Nada, 0 

. of the eceipt who now are, 


the Toe 2 A5 ' 1 | ere nd bee 

the 15 EE 2 — that. P wy = 
cj ar Mens 

bg 124 5 ado - II. f. ſaned, 30 


— dhe Com 
- nn Sian Rh 1525 —— ty 2 


Teak 3 of the; Coramiſhoners O * e 

21 e for. the 1 

ing hb 5 frer, and beſides che ne 92780 

fary Sums Bro the e Management of, the 

ary Sus, an annual Sums payable; Fol 
b 
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Curies, 1 W728 I be paid to Witian 
and his Heirs, at the Receipt of the Exc 
query by the Hands of the CotniiMoners'of 
the Treaſury,” Treafurer and Chamberlains 
of the ſaid Receipt for the Time being, 
vut of the ſaid Treaſure * from the 
laid Hereditary Revenue of Exciſe in their 
Hands being, ultra & poſt, Oc. And that 
Tallies toties guoties, __ be ftruck at the 
{aid Receipt; fdr the: ſaid yeatly Sum upon 
the Commiffioners, Treaſyrers, Receivers, 
—— or Farmers of "the "ſaid Heredi- 
Revenue of Exciſe; by rhe Officers 
hes Receipt. | f Extiſe to” whom it be- 
longs, upon Requeſt, Sc. according to — 
Letters W. and che Course of the 
; rhequer, Sulub % Fire oy N 8 Do- 
mine 1 nc nunc e 3 | 


ZY 131 1 8 


515 11. 71 £1} 10. a0 4 
e316: - WIL, ON ” — 99 1 15 10 nt tr wes 40 


39 There Bye" been two p ba 
made i in the Ar rgumen 8 5 py 


2 ay 
If. Whether the Tai, made by King 
Charles II. of the ſeveral arinual''Sums o 
of the Here 5 4 B's to. the Golafiniths, 
and 


their Hei) 8 5, be effeckudl in Law, 
and do e e 5 Sehne in ide Time of 
his" Sucteffo root * fil even 1625379 8 


24d. Wheſter be Remedies, which tlie 
Parties have purſued in 4 e be proper, 
and ſuch as are e Law, juſti- 
fed Ar Courſe of 'the' Court 4 Vx: 57 
Ed ine, eins f yy 
ao not take Notice at Preſent df 85 
W which have been made to the 
| Form 


£91 


Form of the Judgment, as it is enter'd, th: 
| being a A dlirerent Conifideration, 
becauſe, admitting the Law to be for the 
: Parties Who ae aneNi i di the -Arrears . and grow- 
© 


ns Payments of. thefe ; Anquitics in this 
nes, if there be any Error in the En- 


'tring of the Judgment, that is to be reform- 
_ «ed in this Court, and We are to make it 
uch as it ought to have been in the Court 


vf Exchequer 
The firſt K General ueſtion has been- di- 


yided, as well by the ncil at the Bar, as 
my Lords the Judges, who argued thi 
ite, into two Points, | 
1, If this Revenue of Exciſe be ſuch an 
Inheritance, that the King could alien the 
Whole, or any Part of it, in Perpetuity 
From the Crown? 

. 2dy, Admitting that he mi t, Whether 
4t be effeQually done by -the Grants to the 
Goldſmiths? -, 

My Lords the Judges, who have argued. 
theſe Caſes upon the Writs of Error, have 
all agreed in Opinion, that -the Letters Pa- 
tent are good in Law to pafs an Intereſt to 
the Patentees and their Heirs, and to bind 
Kin bing Charles II. and his Succeſſors. 

r. Baron Lechmere was of another Opi- 

mion in the Court of Exchequer. 

| The; firſt of theſe Points is a Subject of 
the higheſt Importance, at eaſt as to the 
"Conſequences. of its Determination | either 
Way; and perhaps, is not to be diſcoutſed, 
of adequately to the Extent of it in an or- 
dinary Court of Law. 
Aso my oyn Part, being extreqmhy Jes 
Grous, afar rg 155 ;paſkbles to avoid the R Pee, 


144 ad wt Sw + Xitio Su 


- 
- 


tition of what has er OR ſaid very 
often; and having formed the Opinion which. 
I ſhall deliver in theſe Cafes, upon the ſe- 
118 cond General Queſtion ; I ſhall not ſpeak at 
- 1 all at this Time. to either Fart of the firſt 


FL OINEHLSTIEN 9 © Atte 
As to the ſecond General Queſtion, Whe⸗ 
ther this Manner of Suit, and the Pro- 
ceedings, in it, be warranted by the Courſe 
of the Exchequer; ſo that the Parties here 
can come immediately to the Barons; and 
demand their Annuities, and thereupon the 
Barons by their Judgment, can in à regular 
Courſe preſcribe to the Treaſurer and Cham. 
berlains to iſſue Money out of the Receipt? — 
2 | | — This is what I cannot hitherto be convinced 
1 | 3 of, either by what I have heard in. the 'De- 
=: bate of this Matter, or by what I haye been 
| able to obſerve upon the beſt Endeayours 
| ; I could uſe to inform my ſelf, in which I have 
| ſpared no Pains. © | 


: | I take this to be a Point of as great Mo 
=, | ment as ever came to be diſcuſſed'in Yef- 
minſter- Hall: Not ſo much in reſpe& of the 
Value'of what is in Demand, , and of what. 
does depend upon the ſame Queſtion, (tho 
that amounts to about 42,3857. 175. 64. 
per Annum beſides the Arrears.;) as becauſe 
it does in ſo high a Degree concern the Go- 
vernment, and Diſpoſal of the publick Reve= : 
| | nue, and the Treaſure of the Crown ; where- 
= of the Law has always had a ſuperlative 
Care, as that upon which the Safety of the 
King and Kingdom muſt, in all Ages, depend. 
1 eſteem it a great Unhappineſs, that I 
cannot be ſo far convinced in my Thoughts 
. 2 y upon 


Y 
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bound to 


ment is to be given in this Cafe. 


| Juſtice of the Common Pleas as to this ſe- 


upon this... Pojnt, , as to - concur with the 
greater Number of the Judges who have 
aſſiſted in this Court: For tho ine | 
derſt Rune n be my Guide, which I am 
5 : Woo 1 my ] adgment; 
yet Jam ſo ſenſible 6f my efects as to di- 
truſt myſelf exceedingly, when I differ from 
ſo many learned Men, and ſhould be ex- 


treamly well ſatisfied, that my Opinion was 


* 


not to be the Meaſure by which the Judg- 
And therefore, having heard that ſome 
udges have made a Doubt of this Matter, I 


Lans already propoſed it as a Point for the 


Conſideration of all of them; Whether in 
this Court the Judgments ought to be af- 
firmed or.reverſed according to the Opinions 
of the Chancellor, or of the, Chancellor and 
Treaſurer, 'when there is one; Or accor- 


ding to the Opinions of the Majority of the 


Judges, who are called to aſſiſt? 


Before I proceed to deliver the Reaſons, 
upon which I think my ſelf obliged to con- 
clude the ſame Way with my Lord Chief 


cond Queſtion, I will take Notice of two 
TREE. W ˙ Ä ia 1 
. I/t, That the Nature of the Debate as to 
this Queſtion ſeemed to me to be very much 
cane his Argument. 
All the Judges who ſpoke before him, did, 


as to this Point, in a Manner rely upon the 
two Caſes of Neville and F/roth to warrant + 
their Opinions: Theſe Caſes, which are re- 
ported in Plowden's Commentaries, I ſhall be 4 
oblig'd to put at large hereafter, and do 
therefore only name them at Preſent. 
+, GIS. lh #4, 145 1 C 2 24 LEPTIN 8 My 


e 
* * 


— — —— 


ticular Reaſons, and not at all! U 


| The only has had t 
ing any thing in Anſwer to his Arguments. 


tu 


y Lord Chief Juſtice LING bee, 
applied himſelf to ſhew, that the Proceed- 
ings in thoſe Cafes were adjudged | upon 923 


Courſe of the c or any Power 10 
ed originally in the Barons by the Common: 
Faw; and were therefore not applicable to- 


the Caſes before the Court: And: thereforez.. 


as he expreſs'd himſelf, proceeding 2 new - 
Thpicks,.. be. Ales from them in the C. 
Lon. 

11 y Lord Chief Joke, "gp the. King's. 
Opportunity of 4 


t Weight they have had with any, oß the 
ether Judges, I do not know. 

20%, The ſecond Poing Po take Norice of 
15, thats in ſeveral of the ments much was 
faid of the Subjects Property; how it was con- 
cerned in the: Event 01 theſe Caſes, and 


| bat Regard there ought to be had of it 


With this. I do readily. agree. No Man 
can be more tender of Property, and careful 
to preſerve it than I have. been always, and 
always {hall be: But I freely own, that We, 
who are concerned in Judicature in this. 
Reign, ought to aſcribe leſs Merit to our- 
ſelves for our Care of Property, than moſt of 
thoſe who went before us. We run no azard.” 
in.doing of it: No Man has Cauſe to think 
he ſhall be ill 1ook'd upon for giving 784 
Lass che for. the Subject according to 

aw, tho! it be againft the Intereſt of the. 
Crown. : 
No Man can think more hardly thin 1 do; 
of the Arbitrary. ſhutting up of the Exchegter, 
as it is commonly called, wien was 2 Fin * 

appy 


0 31 
happy Occaſion of raiſing the preſent : 
ten Ns Man can :tiave: more 'Cogimi = 
tiom for the Perſons: ohterned 35 T 
Thoſe who 8nfytreſted/the- Goldſmichs 

their Money; and had neishare dacht Ken 
tatien to troft}, rem The? unjuſt und ume 
ſonable Freßr amel“ was made from” the 
Crown. .- BILL, VITERL 97 e He or: 
But 1 hit the Word: 1 Ppoperty c cod 
hea auto tight into any Calerieſe: 
tan it is äntortllis. : 1 215559. 1 2811 walls 
Ther has beet nd Diferines vf Opinion 
as to the Intereſt? and Property: whicte the: 
Subject takes dy the Letters Patent, amongſt 
the Judges who have argued in this Court. 
We are all agreed that the Subject has, in 
this 1211 the fam Remedics for:tedp»- 
vering his [Rights Which n any fach Cao 
the Common law oFiBrg/und :didcevergaſs 
low; or which are given e dart State? 
tate; 16" chat che Subje@4s 1av<iafo im Hit, 
Hero pada ape pp Method oft 
ebthing at 5 if it be detdin from mn, a | 
by the e Conſtitucton hs: 8 — 
Thee 
ach a Retzed a3 he Lu ſbro rad 
covering from the King the A 1, and 
growing rae: annual. e 
on 121 Y 5 £; 37" 
If it be not; Tam ſure Nene or vr oügbe 
to make [the Parties Cafe better than dhe“ 
Law has made it? We Hitt zunge of Pro- 
according to the Rules Weh the Lw. 
has fixed, and can make no new Ones, r. 


indent new 1 


Remedies, However. Compa 
ſionate the Caſe may n 


pular it may ſeem to attempt it. 
1 | 5 The: 


ii bs, Whether! 'Phis bet 


| gl] 

29800 20s 9291 © 201 Zul is no} 30 1 
;FharQueſtion then; is, If an annual 8 
Wa. e by che, Kings) ee the. Oger 
dal, Ohttift ar Branchlof the g evenug, tu 
_ a-SybFGtiend his Heirsadnethe Manner gf; 
che Stantsd and; thaannual Paymentsdaap- 

pen tog in Attear; Whether: by any, Law, 


nov in Force, the Party may come to. the; 


Barons of che Exchequer, immediately, and 
Fheys yÞon:Prayer:to-Them,;may;{inroll and 
allow the Fas Patent, and,.may; there-- 
vom det cthe i renſurer and Chamberlains 
| ter pays thut of; 40; Exchequer, the Arrears, 
ang calſo 6 Srowing Payments: for the 
Future 2 q 11: N 3044 246 Do BG Ot » C238) (35; 4365 
ai et Bo uc 2111 36113 nn 16 21þ 9 147 
Ae ching it may be proper 30 premiſe, that 
We Are: not now peaking gf the Exchequer, 
ig general, i225 cif, camprepends,; that. great. 
Collegerof the Rievenyo, made up of all the 
Officers of the: upper: and lower Exchequer ;. 
nor lafd che Juriſdiction af the Exchequer- 
Chapober before the, Lord Treaſurer, Kg 
Cheucellor z not ofithe, Gnvrt of Equity 
fart aha Treaſurer, Chancellor and Barons; 
bus: only fate Authority of the Court of 


Pless holden before the Barons ; Nor is the 
Queſtion now of the Barons Power over the 


Receivers, Collectors and other Officers of , ; 
theizRevenne.;- hut of their Power over 
Eing's Treaſure: when it is lodged in the 
Rereipt af ith Exchequer, and over the 
Treafurer and Chamberlains, in "whoſe 
Cuſto is. og 52 

In: dpe to this Matter, 1 thall Ne- 
IT Step al n 

-oM 17th 536 07: $5491 \ 
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Arg, To obferve thiat no Authors Antient 
or Modern, who have wrote of the Juriſdiction 
and Buſineſs of the Court of Exchequer, have 
mentioned any ſuch Power: to be lodged in the 
Barons of the Exchequer as will be ſuMcient 
to warrant the Judgments in theſe Caſes; 
bt Se, That thefe Judgments cannot be 
defended by any "TING which I can find, 
upon the beſt Search I can make, in any 
Records o Acts of Parliament 
Nor Thirdly,” By any Authorities in our 

— r 7 F 254 
As to the Firf, I will not go about to re- 
peat a Catalogue of Writers, who have pub- 


lithed particular Diſcourſes of the Court of 


Exchequer. My Lord Chief Juſtice of the 
Common Pleas was very large in this Mat- 


| ter, and I will avoid the Affectatiom uf 


ing them over again: I believe I have 
pevuſed all of ehem. I have alſo look d over 
leveral Manuſcripts, yet unpubliſhed, treat- 
ing of that Couft, which were written in: 


tlie Time of King James the Firſt; and 


King Charles the Firſt: And I can no where 
fdr che leaſt Mention of any Power in the 
Barong, to command the Iſſuing of any Mo- 
ney our of the Receipꝭ of the Exchequer- 
Since then ſo many Authors of "Learning 
and Judgment have ſet themſelves: to- write; 
with expreſs Deſign, of the Juriſdiction of 
the Court of Exchequer, and not One of 
them but does treat in partieular of "the 
Power of the Barons, in bringing in the 


Treaſure and Revenue of the Crown, and of 


their Power over it whilſt it is in tranſiti, tho! 
ſome of them more largly than others:; ad 
yet. there is not one Word to be fouadꝭ in 
Nies h | = any 
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FE 
uny of them, which implies a Tewer in the 
Narong over th Treaſure, when it is once 
ladged im he: Receipt; What: can be more 
Ne that ſuch @ Power 
waemhollomunknown: to Them?! 
It muſt ber admitted, that the Power to 
edmmand the Iſſuing ef the: King's Treafure 
is of the higheſt Nature, and of the greateſt 
Conſequences and therefore. it cannot be be - 
lieved that it: was: forgotten: by albof them, 
or if it kad. heenſxememheted, that it could 
be paſſed by without Remark or /Obſers 
vation. 5:5; on 10% Him T ert oc 01 21. 

By what Was ſaid in ſome-of the Argu- 
ments in this Caſe, it ſeemed; to be taken 
as if the Barons of the never had been 
inveſted by Law with a general Superinten- 
dency over the Treaſure of the Crown, and 
were to take care to ſee it diſtributed and an · 
ſwered to all ſuch, at leaſt, as made any 
juſt Demand upon it, whether it was or 
was not — * Auf the King's Coffers: 
But this is to make them much greater Of- 
ficers than the Law has yet made them. 
; comes to treat of che Court of Exchequer im 
his fourth it. c. 11. ſeems to chooſe out 
two antient Authors, who had wrote of that 
| Court, as the Foundation of his Diſcourſez 
which is, fbr the moſt part, as a Commen- 
tary upon Them: I mean Britton, and the 
1s Account is ſhortly this; Our Trea- 
fol. 2. b. ſurers and Barons from henceforth ſball haue 
. Juri ſdickion al G uuſes, ' which. touch our 
Debts, and our Fees, and the Incidents thereof, 
and to tale Conmmance of > Debts: mbich are 
** 2 : -0WIng | 
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| Was, a very defec ye 5 
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fo our Debtors, that Ye. may come at our 


Des the 1 5 Eat 
When 2 uſtice ba "Fer 
down nels or ard e yr oy 9 15 


wn the Words, of the Mirror ;, uf: 
xbequer i is ah ordai; Mor fon . D Pro 12 
10 hear and determine, orts done... the 
and his Crown, in Right 725 efs gt 
Bah aud the 1 of Baits, Cv 
of. the Oe, wh la 7 nh 
wy 


8 885 1 2 
Tick Works 6 90 Mes ire a 55 


mments 0 2 2. 
- Fxten SITE = 5 ba 15 
e, 


= the Mirror, cap. 1. C 1g. We are eld 
tis th e 105 d be ade der, 
e Aegi totes, gige Ke rits. 


as e ee rr eee 
they Flac fon 1 5 ATE Tb I 1 the 


. Nose 8 out 4 che 17 8 Was un- 


Mirror das ite, or he 


known: when: the, 


ak, e21; nad 2134 12 


ut And. ee antient © Kutkiers have thys* 


confined the. Buſineſs of 757 Car, Rt it 
4 


does c in the Schund Place, by the an- 
Recgrds,. that the Barons of the B 


* have not intermedled in qth er M 
what, WY ord. Chief. Juſtice Gate, 


8 


and theſe antient Authors aſſign to their 
Ben Tins Unleſs as their Power has 35 


1 El om Time to Time ae Thy hap 
3 Parliament; or in © Cares fk 


acted by particular e den I 15 
by Writs under the Great of Privy Seal; 
or where they have acted b by Virtue of che 
King's Anſwer indorſed upon Petitions made 
to His Perſon, either in or out of Parliament, 
which Anfwers to fuch Petitions | e 
order 4 Writ to iſſue out Bf "Chancery 
which gave à Juriſdictidn to the Theaſar rer 820 
Barons . to act according to the 
Effect of the Anſwer. And upon this Ground. 
it is, That amongſt, the Abuſes and Uſurpa-; 
tions in the ſe 75 Courts, which are enume- 
rated in. the Mirror, in * Chapter which, | 
Cap. 5- is entitled Ab a Ja Commen Ley, This' - 
7% $1. Ne which follows is mentioned for one; Abufion' = 
| 27" eſt, que bes Miniftres del Eſcheque . eien Fariſe 
* dittion ae attre Choſe Z que des deniers le Roy 7 57 
ſts Fiews, & LiF Francbiſes, fan ly Origrna) ; 
de le l fo er. n 
It is fo far ff 2 by.any any antient 
Author or Record, 'that 1 rons of 45 
Exchequer had lach a Power as is contended 
for in theſe Caſes, that on the contrary it 
appeats, their Authority Nei very much 
reſtramed in that whic . immediately | 
their Buſineſs, vis. Matters "Necouttt de- 
pending before, them; in which they could 
make very few Allowances, however Juſt and 
reaſonable in themſelves, without a particular. 
Authority under the Great or Privy Seat. 
By the Statute of Ritland, 10 Ed. 1. 
Norice * is taken, that upon "Shs pron of the” 
King's Bailiffs, te f Boers. e 
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vad been made to the King's grievous Damage; 

It is therefore ordained, that of ſuch Al. = 

ances to be made from thenceforth, View ſhall 

be in our Exchequer, en the, ſame View being 

faithfully made, the (ame Trea urer and Barons 

ſhall 2 Our Chancellor of the due Allows 

auces iſo to be. made, aud that. Writs d Allow- . 

7. hall be made Sccorping to the ſame Cer- 

tificate. 

The Statute. directs that i it ſhould be con- — PA Fa 

fidered i in the Exchequer, what Allowances . | 

were proper to be made, and, that thy. Trea- 

| ſurer and. Barons ould certifie the Tote 

9 Chancellor what they rh was juſtly to be 

7 | allowed; and after all, the Great Seal was to 

I iſſue thereupon to warrant the Allowance. 

= .- Here was a new Uſe appointed for the Seal 

of. the. Exchequer, viz. to make the Certifi- 
cate ; but the Parliament would not. innovate f 

F _ far. as to make the Exchequer Seal more 5 

NF than a Certificate, whereupon the Chancel- 

f lor might iſſue a Writ of Ae under 

the Great Seal. 5 . — 

This would have been a ſtraz ge. Circuitry : 

if it had been imagined at that Time, that 759 

the Barons could have made the Allowance * | 
by. their own JuriſdiQion, and haye ſent a 

Writ, accordingly. to the Treaſurer and 
Chamberlains. 4 

There are many, Inſtances to be found 
how much the Juriſdiction of the Barons was 
reſtrained, even a, Particulars? which o via | 
would think to be moſt | properly. of their 
l ; 


will at 15 only inſtance ſonie few, 
which are printed in Mr, 1 s Placita Par- 


liamentaria. en da delle 5 
; D W N | N The 
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The Executors of John Bui petition the 
King, chat whereas the King teneatur dio 
th 0b in 34 r Wax delivered to his Uſe: 

| Ht ER a 1ofe Lite Clerk of th 
Gear Ferch, and for Which they had 
Bill pred. 0 then Maſter df thẽ Great 
Wardrobe; 
demanded f the ſaid” Bafin by, Extents of 
the Green Wax, Nod 2 t D'no Key 7 4 
ori del itorum bins inite det 5 


| Cacionem.. ; The Anſwer is," Ha 18 ant. ory Hh: 
 Cantellarid Thief: ©, Bas 52 5 9.5 Ip 


"7/6 iupeniant debitu 95 
os 77 e te 1 ae 
r 


"A * ſwer of the arte Nitro is 4 Ny 


to another, Petitio much of Ea bin 
| made by. "the Aer Robert ir Be if Pike 


Ne 00 of rk Fetitton for Lan Be 


; lo! ance of 51. 45.164, and 102), 1255 TT U. 


wy "which" they are charged in the ebe 
for Wine ſold to, them by ' Robert de 

Do Fa the King 2. Butler, who wer 

aged t Rap t of the | 


E Anfder. N Haletur per hrt 
1 The 4 ef. S | 100 Fraue 
otulis videant * e fit Fe Ma ut dicunts 


0 tune exongrentur Cives de eaderh pecunia, 8 


Rob tus de Dacre inde ener reli. 33 33 Ed. x. 


enn WC =; 


252. 21 44 
n the fame Year, Ryley 2 24.3 Harela peti- 
tioned the Kin Tor An wance of his. Ar- 


rearages for = Time, ws he was Sher 
of Cumberland, for that he 3 not levy the 
ſame by reaſon of the Waſte and Deſt 


tion, which the Sots had 1 And alſo for - 


an. 


id that a like Sum df 34 /. was 


11 . r 
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an Allowance of 38 l which the King owed 
him for ool taken to the King's Uſe: And 5 i 
the Anſwer is, de Danmis gue [it ftinuit haleat 
 gratiam per bre de Cane” Tbeſaurario & Baroni- 
n Ne Seactario an gendum ſecundum Diſoretio- 
nem Thuſaurarii & Baron. Et de Hanis captis 
examinentur & ailocentur in Arreragiis ſuis. Et 
aer hoc fiat breve de Ganceliarie: Theſaurario 
Baronibus de Scaccario. . 
In the ſame Book pag. 249, 250, 2 58, there 
are Petitions for Allowances of Sums laid ouy 
for the King's Uſe, and Writs under the Great 
Seal ordered, uiring Allowance to bel 
made by the T —— and Baroass. 
Plamier petitioned that he might be permit: 
ted to account for the Time = was Cuſtos of 2 
the Templars Land in * — & unde incepit Sk OM 
1 cott nut ari coram Rogero Wing feld ſub cnjus 
=; figitio Rot ili ſui aabuc reſtunt JSignati. The An- 
i fwerſis, Habtat br de Canc 256 Bar do | 3 
3 Jcat in quo contineatur iſta Peticio, & per idem 3 
Ert mandetur quod inſpeca Peticione, fi ſug- 3 
vera fant, procedant ad computum ſiuum 
audiend & uiterius faciant in bac parte Fuſtitiæ 
complementum. 14 Ed. 2. Ryley 419. 
Upon Petition of the Tin Merchants, to 
be. allowed two Days for Payment of their. 
Coinage, this being alſo certiſied to be for 
the King's Profit; The Anſwer is, Let there 
bea Writ to the Treaſurer and Barons for 
that Purpoſe, and the like to the Sheriff of 
Cornwall. Ryley 248. 
Upon Petition for Inſtallment of Debts, the. 
Anſwer is ſometimes, Let a Writ go command- 
ing the Treaſurer and Barons to do it, ſuæta 
diſcretionem, Ryley 291. and at other times, 


125 n — debita, & inde centificent: 
| 1 


Regen, & quod interim babeant reſpectum, ſed 
non atterminetur ſine Rege. Ryley 254. 
And that the Juriſdiction of the Barons 
was originally very reſtrained, will appear 
yet plainer, by the Statute made the 26th 
of Edw. 1. Ryley 225. Whereby it is en- 
acted, that the Treaſurer and Chamberlains of 
the Exchequer, make a Roll indented of all 
. Sums of Money delivered for the King's Uſe 

- without Warrant ſince the Beginning of the War 
between the King and the King of France, one 

Pari to remain with them in the Exchequer, 
and ibe other Part with the Chancellor, pro 
Warranto ſuo ad faciend ſuper: hoc Bre ia in de- 
bita forma predictis Ibeſ. & Camerarics de pre- 
— . · , 

I might proceed to very great Numbers of 

| Inſtances where the Subject was put to his 
Petition, for the Allowance of juſt and rea- 
ſonable Pleas by way of Diſcharge, upon 
accounting in the Exchequer ; ſome few I 
thought neceſſary to mention, but I will not 
enlarge on this Matter, becauſe I think the 
Statute 5 R. 2. cap. 9. which Increaſed the 
Authority of the Court of Exchequer in this 
Point, ſhews plainly how defective the Juriſ- 
dition of that Court was, before that Time, 
even in that which ſeemed abſolutely requi- 
fite for the doing Juſtice upon Accounts. 

That Statute takes Notice, that Perſons - 
impeached in the Exchequer of Debts and Ac 
courts, tho they have offered to plead for Diſ- 
charge of thoſe Impeachments according to Law, 
have not always been received thereto hereto- "i 
fore, without having expreſs Commandment by N 
 Hrit or Letter of the Great or Privy Seal, to their 
Miſchief and Delay, and no Advantage to the 

K i King 


x (a9). 

King: And it is thereby. ordained, that the 
Barons ſhall from benceforth have ful Power to 
hear every Anſwer of every Demand made in the 
Exchequer, ſo that. every Perſon that is im- 
peached or impeachable of any Cauſe by himſelf, 
or by. any'. Perſon, ſhall: be from benceforth re- 
ceived to plead, ſue, and have bis reaſonable 


Diſcharge; witbout tarrying ſor, or. fe ving any 


Writ or other Commandment. 

By this Act of Parliament, a Power: for | 
the, Future is given to the Barons of: the Ex- 
chequer to allow a lawful Diſcharge wien 
| pleaded... The natural Inferences which were 
to be drawn from this Statute were ſo plain, 
that to elude the Force of them, two Things 
bave deen urged: in the een to theſe. 
Caſes nn 
1h Thar this AR gives no new Power, | 
but was only made in ARTIE of the: 
Common Law. 

ay, That this AQ might be extended: 

as to give an Authority to the Barons of 
the Exchequer, to relieve: the Subject i in he 
- Caſes which we have before U. h 
But I think both of theſe: Aſſertions are 

Miſtakes; at leaſt it muſt be yielded, upon. 
ſecond Thoughts, that if this Act was merely 
a Declaration of what was Law before, ſuch. 
Declaratory Laws are not to be extended by 
equitable C eee, beyond the Words. 
themſelves.  _ 

As to the Firſt, to prove that this AR did, 
not introduce a new Law, my Lord Chief 
Juſtice Coke, in his fourth If. fa 110, has 
deen cited; I confeſs in that Place he ſays, 


10 dae von NR of this h 


* 
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1ſt, That it does by | 
bat the Parties ought, by Laws 
received to haue pleaded their 
out any ſuch. Writ or Letter. 
A2 dly, That from thence it may be collect. 


1283 


ea, that ſuch Courſe of the Exchequer as tends 


to the Diſquietneſs, Miſchief, and Delay of 
the Subjects, and no Advantage to the King, is 
Againſt Law. den Wat ne 30 wel 
The firſt of theſe two Concluſions of His 
upon this Act, is contrary to his Obſerva- 
tions immediately preceding in the ſame 
Page, viz. That ſo great Care was talen by 
tbe Court of Exchequer, (which is the Center of 
the Kings Revenue and Profit,) that' no Man 
might plead for his Diſcharge of any Debts, 
Account, or other Demand, without having an 
expreſs Commandment ' by Writ or Letter of the 
As to his ſecond Concluſion, it is not very 
eaſy to apprehend what is meant: by ſaying, 
That a Concluſion may be drawn from this Ad, 
that ſuch Courſe of the Exchequer as .tends to 
the Delay of the Subject, and no Advantage to 
the King, is againſt Law. If the Meaning be 
no more, than that ſuch Courſe is fit to be 
remedied by a Law, it may be juſtly col- 
lected from the Act, which was made ex- 
preſly for that Purpoſe: But that it can be 
inferred from that Act, either that any 
Thing can be the Courſe of the Exchequer 
which is againſt Law; or that the Act de- 
clares it to be againſt Law, to refuſe the re- 
ceiving ſuch Pleas without being authorized 
under che Great or Privy Seal, may be de? 
nied upon good Grounds; betauſe there is 


1 
nothing to be found in that Act, to warrant 
either of thoſe Inferences. 

1, That the Act was introducing of a 
new Law, as to one Point, viz. the admitting 
of Perſons to plead by Attornies in the Exche- 
quer, (which they could not do before, un- 

leſs by a ſpecial Writ under the Great Seal,) 


is agreed by my Lord Chief Juſtice, Coke, and 4 Inſ. 110. 


is plain that it was ſo, by the Mirror of 7. Ju- 
ftices, Abuſion N 29. 
..2dly, The Words of this Statute are en- 
acting and not declaratory. They give a 
new Power; From. benceforth. the Barons ſhall. 
have Power, and every. Perſon that is ME : 
ed, ſhall be from henceforth recaiped. 
34% The Words ſeem to be miſtranſlated 
from the Original Freucb, touts. uoyes m ont 
mye efte receutz, which ſhould not be rendered 
have not always been received; but thus, 41. 
ways bave not been received, that i is, have ne- 
wer been received. 

But, 455, The Petition of the Commons 5 
| upon which this Act is framed,, and which 
is Rot. Parl. 5 R. 20 No 9). ſnhlews this 
Matter plainly beyond all Queſtiun. 

The Petition does tiot complain of any 
Abuſe in the Barons, or Officers of the Ex- 
chequer, but of a Defect in the Law, which 
the Commons pra 5 may be amended for the 
| Eaſe and Quiet of the King's People. 

And it is 5 that as the Pream- 
ble of the Statute is drawn up, as far as it 

oes, almoſt in the Words of the Petition; 
£ the enacting Part is framed in the Words 
of the King's Anſwer. As the Words are 
Fine in elif in the' Statute-Book' they 


run, thus; 5 When they, 17 05 to lead in Dif 
| as ph bunte 


a x 
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* according to Law, they have not been 
Iways thereto received beretofore : But the 
Original French Words of the Petition are, 
wont mye efte a ce recent went foits devant 
ces heures, i. e. they bave never beretofore been 
received; which, as to this Point, is a very 

material Variance, and ſhews "plain! —4 
the French Words in the Statute 0 ought 

to have been tranſlatt. 

The Petition does in expreſs Terms give as 
a Reaſon why they hail heretofore never 
been received; viz. that the Barons of the 
Exchequer declared, that they had no Power 
to hear the Pleas and Anſwers of the faid 
Impeachments without Writs or Letters of the 
Great or Privy Seal, commanding the Trea- 
ſurer and Barons to do Right to the ſaid 
Parties impeached. This is what the Barons 
had then declared to be Law; nor is this 
Declaration complained of by the Petition, 
nor cenſured by the Parliament ; but a Law 
1 made to remedy this for the © Future, 

iving the Barons a new Power: And there- 
857 ore Chis Act, one need not doubt to ſay, 
was more than an Affrmance of the Common 
Law. 
The next Chapter of this Statute, 5 R. 2. 


cC̃aß. 10. is a farther Explanation of the Mat- 


ter we are now ſpeaking of. 

Notice is taken, that Perſons retaintd to five 

the King, received Money at the "Receipt, or 
| E by Afignment, which Sums bad been 
* t upon them as received by way of Loan; and 
Abe they, or their Heirs, or Executors, have de- 
manded to be admitted to account of the ſaid 
Sums, the ſame had not been grantel, but they 
were: confirained 10 $#r ſue theit Grant by the 


Great © 


n 

Great or Privy Seal to the Treaſurer and Ba- 

rons, Commanding them to account with them in 
that Bebalf, &c. And it is ordained, that of all . 
Perſons, who ſhall be retained to ſerve the King, „„ 
their Covenants ſhall he put into Writing, and 

ſent into the Exchequer to. remain on Record : 

So that when Perſons come to account thereof at 
the Exchequer, they ſhall be received, and have 
Allowance on their Account, according to the 
Contents of their Covenants; ſo that by the © 
Sight of the ſame the Barons ſbal do right to 
the Party, according as Reaſon demandeth. Aud - 
if any thing be due to them on the ſaid Account, 
that thereof, by Certificate of the ſame Exchequer, 

4 the Treaſurer aud the Chamberlains ſhall make 

1 Payment or Aſſignment, without any other M ar- 

„„ rant by the Great or Privy Seal. © | . 

This ſhews what the Courſe was before; © 
and in this particular Caſe makes a Proviſion 
which is wholly new, viz. that Pon a Ser- 

„„ tificate of the Barons the 'Treaſurer Tl | 

Chamberlains may pay: In all other Caſes 

the Law is left open, and a Great or Privy 
| Seal is requiſite to warrant a Payment, not- 
withſtanding any Certificate of the Barons. 

So much to ſhew the Stat. 5 R. 2. did in- 
troduce a new Law. - wt +; WH 
As to the other Thing which was mentioned, | 
as if the Stat. 5 R. 2. might be extended by | Ro. 3 
an equitable Conſtruction to give the Barons . — 
Power to order the Fayment of Money out „ 

of the Receipt, in ſuch Manner as in the „ 3 
Caſes now before the Court; I muſt ſayy 1! Y 
cannot ſee any the leaſt Colour for ſuch a | | 
Notion. .. | . 

The Power is moſt directly reſtrained to 
the receiving ef r eee 


— ——— ee 
1 | impeached 
- ee ar M 
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im peached for Debts, or Accounts ; and can 
never be extended to Caſes where Parties 
come as Plaintiffs, to recover Demands ori- 
ginally againſt the King: Nor is there the 
Authorit of any Law-Book pretended to 
warrant fuch Interpretation. | * 


If then the Power of the Bre was fo | 


ſhort and reſtrained, in Matters relating to 


the Taking and Stating the Accounts of the 


Revenue, (which is acknowledged to have 
been their antient and proper Buſineſs,) that 
they were in ſo very many Caſes to expect 


an additional Authority under the Great or 
Privy Seal; can it be thought, thar'ar the 
ſame Time they were intruſted with ſuch a 


Juriſdiction as is now contended for, of ſend- 
ing - Orders requiring the Treafurer and 
Chamberlains ro make Payment at the Re- 
ceipt, when ' Perſons demanded of them to 
inroll and allow their Grants and order fuch 
Payments .; 01 09-3707; 


I have cauſed the libre Rolls, and the 


Bundles of Petitions at the Tower, to be 
ſearched. from the Beginning of King John's 
Time, as low as the Records there g and 
have had ſome Extracts made 6f them; and 
during all that Time, I cannot find that any 


Payments were made at the Receipt of the 


Exchequer, but by Warrant under the Greas 
or Privy Seal. a 
There are infinite N iger of Writs to be 
found, for Payment of Sums of Money for 
Wages, for Service done, for Debts owing, 
and A for almoſt all Occaſions which ean be 
imagined to occur; but for every one of 
theſe, how ſmall ſoever, Nr verge is 
either a Great or , Seal. 1 85 


In 


L 29. 
In like EW... the Warrants for Pay- 
ment of all Annuities, Fees, and 'Salarie Eg „ 
tho granted by Letters Patent under the 
Great Seal, yet were, from time to time, di- 
rected, to be paid W. Wich F under th "Great 
or Privy Seal.” ee 9763 | 
8411 the Payment, was, by the Letters 7 
tent, to be at the 8 f the ale 
the Liberate went to hs" Treafur, 
Chamberlains; If it was to be paid by 1 
Cuſtomers, or the. Sheriff, there Was a Li. 
berate directed to the Officer n was t 
and a Writ de Alocatjone- faciend a2 
reed to.the Treaſurer a and Barons, aps ne 
of ſuch Payment, by the Sheriff or Cuſto- | 
mer, which Writ. of Allowance recited oe | 


Liberate. Reg. 192, 1 93. 


| rate = The/auco. 0 e, or 77 5 I b 
Hagoui de Bigogs 7 2277 vario 10110 Mie Mar- 
tac que Abi, Per, aghates de Concitio Affi 
ſunt provis', . percipiend” per Aintuin ad Scacca- 
rium ugſtrum, ad | e ſuſtentangum itt icio Tue 
berger noſt ri. 

; The Fests station of t the, Pet erſoh, and the 
Authotity. by which the Aonuity "was grant- 
7 ed, Was not enough gh. without 3 af: Ne 

Warrant 8. Payment from the t King u Fol 
his Seal. - 

So all along. in the 1 Fs 55 H. "> 


27. 1; I H. A. . 
m3. Ec. there l in Be che Aue 


of Judges; Liberate de Theſauro # 6 aitltr 
feli noftro Step ano Bette: "3H tid 

noſtrorump iu, Banco, vigiur ibi de Te 775 * 
Mich prox e anuuo feodo ſi fu 10401 librar', 


gas ei conceſſim mus percipiend per Annum at 
7 Seared 


i „ 
Seaceqrium naſtim ad Suſtematiunem ſunt in Of- 
Ficio Tufticiar, quam din ſteterit in codem. Nay 
the Barons of the Exchequer themfelves in 
thoſe Ages, never once thought of directing | 
the Treaſurer and Chaniberlains to pay An- 1 
nuities. and Salaries, tho* granted to them- a 

| ſelves under the Great Seal; but purfued the if 
Lene lech d chat others did, and procured 
Liberates for their Salaries of 40 Marks, as 
all other Subjects, in the like Caſes, did. 

Kot. lib, 1 Ed. 2. m. 2. Liberate Wilts = 
de Carlton, uni Baron noftroriim de Saccario : 

gro, vigint Marcas de Termino Paſcbæ prox 7 

Præterito, de aunuo feodo ſuv quadragim Mar-. H 
carum, quod ei conce ſſimus per Literas Patentes . 3 
percipiend in Officio ſus LN W i 

The like are to be found, 4 Ed. 1. m. 3. 2 

1 R. 2. m. 15. 1 H. 4. m. . 1 H. 5. m. 6. 5 i 
And when Payment was not made according 
to. the Command of theſe. Writs, the Me- 
thod was not then to go to the Barons of 

the Exchequer, but to apply to the King by 

| Petition for another Writ to enforce the 
| | Former. Rot. lib. 2 Ed. 1. 20. m. Man- 

damus vobis quod dilecto Es fideli noſtro Rogero de 
Brabanzon, nuper Capitali Fufticiario Edwardi, 
guendam Regis Anglie, Patris naſtri, ad placita 
coram eodem Patre tidftro, 'Liberetis juxta teno- 
rem Brevium dicti Patris noftri de Liberate, que 
penes tos Tide feſidem in Sraccario amteditto. 
And the like Writ may be found to en- 
force à foriner Liberate in the Caſe of the 
Earl of Orforu, Rot. lib. 1 El. 3. m. 1. and 
ing Tf 
The like Courſe alſo appears to be taken 

in the Cale of the converted eus. 2 Ed. 2. 

Ryley 317. 7- is £44 as IDS Sith k. 2». bs 74 ; £ 0 
4 | 118 
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it was agreed, that ſhe ſhould have for her 


ſent o | 
divers Lands, Parcel of the Dutehy of Cora 


_ 


"Whats S 
* I. will make Mention of one more \Prece- 
dent, which is the Letters Patent granted 
2 H. 6, which are to be found in the Patent 
Rolls of that Lear, and alſo in a Schedule 


annexed to the Parliament Roll. In which 


the King takes Notice of the Treaty of 
Peace between his Father and Grandfather, 

the Kings of England and France; and allo 
of the Marriage Articles of his Mother, Queen 


Kutberine the Hench King's Daughter, with 


King Henry the Fifth, A. D. 1420 whereby 
Dower to the Value of 40, 00 . Scuta per 
Anuuum, of which two were to make a Noble; 
which Treaty and Articles were confirmed 
2 5 And then ꝓroceeds, by 1 Con- i 
Parliament, to grant to the 


wal, and County Palatine of Chefter, and 
alſo ſeveral Annuities out of the Alnage, and 
2204. 18 l. 1 d. out of, the. firſt Profits of 
the Sheriffs and Eſcheators at the Regeipt 


of the Exchequer, and out. of any, other Re- 


venue that ſhoult be order d there to be 


paid by the Hands of the Treaſurer, in full 
of: her Dower, until the King, or his Heirs, 
ſhould: grant to her Lands and Tenements to 
the ſame Value: Et guad eadem Mater naſtra 
vu hent to & talia hreuia de Libenate Gurren „ 
Alacut ? Dur mam; ac alia Bræia E Marr, 
quot E qualia ei in hace parte, rd fal e 
ſiimmarum ſibi, ut præmittitur, cancefſarum & 


. aſſiguatarum, & pleniori executoione pr Emifſorums 


-weceſſaria ſuerint & opportttua : Et quad Can- 
-eeParius.nofter.Aughte, as Cuſtos Privati Sili 
moſtri, & bered noſtrorum pri tanpore, exifiens 


Brevia & Warranta illa, de tempore in tempus, 


T I > quatdg- 


3211 

Senden O quotie ſtunqus ex parte preſar 
Alaris noftre 'rationabliter fugrint req quiſir i, 

"tertore preſertt ini feri faciant 'Indlilite; O \* * 

le Per ipfum Regent in Concil m Part 
sii, "nt ae ente 

'2 Tr appears by theſe, and hs et Re- 
cords mentioned, what was the antient and 
(conſtant Method of Proceedings in theſe 
Caſcs; and that it was not enough to have 
Fetters Patent under the Great Seal, for 


granting the Annuity or Sum, but that there 


muſt be an Authority under the Great Seal 
or Privy Seal, to warrant any Payment there- 
:- Otherwiſe the Parliament, when they 
Hal! been making fuch. an extraordinary Pro- 
viſion for. the Sechrity of the Queen, would 
have taken a ſhorter Method and have ſent 
her- t& the: Barons of the re for 
ready Fayment in caſe of Arrears. 
I might alſo mention the Caſe of r 
Queen, Dan the Relic. of Hen, the Ath, 
> b er Petition in Parliament, in the 
ſetond Vear of Hen. the öth, Rotl. Parl. 
2 H. 6. 115 35. :Gwhereby che prays to: be re- 
ſtored to her Dower, which had been ſeized 


in the ſeventh Tear of Hen. the 5th, and 


was afterwards ordered to be reſtored in the 
tenth Lear of his Reign; but could not be 
Gori effectualhj without the Aſſiſtance of an 
Acx of Parliament,) concludes with a Prayer, 
that fx the Eime to come ſſie may have, En ia 


Canbe love noſtre Seigneur le Roy, & ſes Heirs 63. 


Suore ſſors, fi bien Lettres de Liberate Currantes, 
locate Dormanz, 'come_ autres Lettres Pa- 
tems, & Cboſes en celle pattie. al dite Royne be- 
;3*Which-is granted. EI 9) ns 
7 4 AY oo N s * o. IR) Bwin * Ws W Ft 


: rg 4 i | This 


1.33 ] 


This was then the Method, and 4 been 
| continued to this Day ; and no Treaſure? is, 
or can be iſſued out of the Receipt, with- 
out ſuch a Warrant under the Great or ht oh | 
Seal. 1 5718 : 11 © £ $0 2808 
Tis true, in Time Luerrer and 
Dormant Writs of Allowance grew mere 
common, ſo that the ſuing out uf new Writs 
in every particular Caſe became leſs frequent. — "J 
And it is alſo true, that of later Times, | 2 
more General Privy Seals have been'brougtit / | 
into Uſez2 authorizing at once the! iſſuing of 
_ ſeveral Payments; Which Has been practiſed | 
_ eſpecially; ſince the Beginning of the Reign. 
of Queen Eliualutbh. But the thing in Sub- 
ſtance is the ſame: No Money is iſſued out 
of the Receipt, without the Authority of 
| the Great or. n rk nor vs mo any 
| more. waiving the a ing to the on o 
the King than ee No Payments being 
made upon thoſe General Privy Seals, but 
Virtuo of the e partieular Warrants 
counter-ſigned by the Lord ee or 
Sa e e the Treaſury. | 
Lien ſnewn " ere ts Method an. 
taken obtaining Pay. 
ment of Annuities ted by the e 3 
and! that theſe ds, in The Manner 1 
have ene 7 19a been contin wed: down 
rothis Time.. pn 0 310%) 
It has alſo been obſerved, $190 nariow: the 
Jurifdiction of the Barons of the Exchequer 
was at Common Law; ufleſs where their 
Authority was enlarged by:Wrirs under the 
Great Seal, or by the King's Anſwer to Petitions: 
in Parliament: And that the Enlargement᷑ of 


their Juriſdiction by 7 Stat. 5 R. 2. 1 
2k4lJ no 


o 


| 32 1 5 
nne] Powers, in RSlation: to the Matters in 
QAueſtion. T on bag; yall andy of bayniznc) 
The next Statute; which does confiderably» 
enlarge: the Juriſdiction: ef the Exchequer, 3s: 
that of 33 H. 8. c. 39; which gives ſeveral: 
new: Powers, af great Conſequence, : te the 
Exchequer, ande tdi ſevrrab other: Courts 
which were then in Being Hut I. did nor 
abſerve that it was inſiſted on, that any of: 
the Alauſes df chat Act. entend to this: Caſe; 
anck thercfore; E will or. go about t anſwer⸗ 
ha ie nDOt do ohelunkgean hel ohjedted - 
- +1 af U didindtimiſtakemy Lord Ch. 
Juſtice, Ae inſiſtach ter Ehe Power which the 
Barons of th Afchetjuer have taken upom 
them! to exereiſe id/this! Caſe, muſti be war 
ranted by the Common Eaw, as ofiginally: | 
incident to ai Court of Revenue. 
But upon me beſti Search I could make: 
inta oe: Records of! the Exchequer; I have! 
not found an thing which does in the leaſt: 
countenance —— originally 
meident: toda Court of: Revenue, which has. 


deen exerciſed, in theſè Caſes but was: mever⸗ 
exerciſed beſorel: unleſs about thẽ Time of 
che: diſſolxing of the Court of Augmentations, 
in the fiyſt ar bf Queen Aſary and the an- 
neving it to the Court of Echequer; when 
famewliat ef this Nture was done in the 
Court of Exchequer, with reſpect to ſome 
Caſes which were formerly under the Survey. 
of the Court of Augmentations j the Reaſon 
ef which I hall ſhew herehfterg and that the 
fame: is noa applicable to the Cauſes be- 
1 ; — . 1 N 18 2 2 
do net forget that it was urged; as of 
Weight to. proxe. thus Power in yu Barons, 
il ; 4 | = that. 


£2 nil a df gt; 


| llt is ſtrange EN Power 157.70 


„ 

the; Courſe, i, at. ge 7 170 8 
en forthe Bapons to ſęend 1 

po Rees or «lar 

% Fry A To te e Fon 


a fall £28 Yet. 
Wiit imports 2 eaon 1 
; Seh — — 


antun of, the ;Fxpen 
e er array 1 Kees 7 


in 


the Barons by 1 5 Haar! rhar.ng 


Subject ſhoald, 56 ax bs em, 15 Re- 
lief. It is plain there were 2 


ſions fe or ſuch 
Applications: Annyities we iſee wer e Ar- 
rear and: e of Lile TH Fe diſpbey 


ang Vet. nothing. des a is fore the 
Vear of Queen 8 the Bar 
dowh Wrigs to the T 2 
lains to do their Duty, Vang Money out 
of the Receipt. out N 55 A: 
di Since then th 0 Hlanbe s beg 


2 


Sir ene e 8 ane | 
ci; Aist 


[Se 1 1 


Reign of King James the 
greater Annuities and Penfions.” have been 


granted than from; the Foundation of 
this; Monarchy, and with, 38 full and liber 
ral Clavſes ab in the, Caſes: now: in) Que» 


ons and N Penſions {have 
been; werſe, pa Far 3001 Arne. | 
Net no: Man, wh char T "mes, has — _ 
the, Barons to recover; his Arrears, accqrding 
to theſe Precedents of Neville and ah | 
And yet, the Remedy (admitting the La 
ta havei been; {o{errled, in (hols Calm) © « | 
more:ready: Ada wo, be: hadsthay Kaen 
= 


4 


* 
— 


1 f 36 ] Subfeck in un 
j ect in 
T on againſt a, Tate e jan 


M ens terer Pit 15 more afitient Times; 
yet. after two Cafes ſetrked! (only as 
inet of 95h and Neævile, it ſeems very 
hag | that no Patente, ho was es 4 
could not recover the i Cnc aut er 
ate any y other Way - fibakd -once think 
deſſripg e pA mol und call 


a Pai „ And order! Payment co Him . 


bur ef the Receipt. 100 ii d actes: 
54 As therefore a donſtant ànd fixed Courſe 


bf the Exchequer is the Lau of that Court, 


"= indeed'the Law of the Land; ſo the ne- 


ger we Abrumet Rath its Force] that what has 
t 


been at all prackiſed in the Osurt, eſpe- 
cially ir relation to Caſes which happen 


frequently, cannot be taken to be the nn, 


or Courfe'of the Court 
o far are we from having - Ales rech- 


dents, *Cwhich; by what is faid im the Caſe in 


Plow. 327: ad, Lanes Cafe, 2 Ch. 16, 4 
and in Cale, . 565. appear to be 


dener 8 give 4 Pradtife ine Denomitia- | 


tion of che rf of "the © Exchequer, ) that 
we are to ſeek for a Precedent; exeept ſome 
few Caſes, Which, as I ſaid, happened- upon 
| the Union of the Court of Augmentattons to 
chat of the” Exchequer * And of theſe not 
dire has been cired® in any Law Beek as an 
Authority to prove this Juiſſdictiom in the 


Exchequer; which is the Matter for which | 


ſihey ha ve been fo much urged in ne arguin 
of ele Caſes. 10 21er 85 by 


. 2 5 Smfffiabsy Fon ste % h 


III. And nbw T will proceed to the Third 
F memibned, which! was; That as 
| 12 none 


3 


e eee 


* N 25 . 
* on IM ol * Mr: 
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eee © 


, pa bao) - 2 1 
8 
e ? 
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none of the Authors, who wrote ex profeſſ 11s 


upon the Juriſdiction, of the "Exchequer, f- 
ſerted any ſuch Power as this in the Barons, 
and as nothing did appear in any Act of Par- 
liament, or by any Record, which did make 
out ſuch a —.—. fo 1: conceiv d, that no 
Authorities were to be found in any of our 


Law x;; high did warrant. the Judg- 


ments in t eſe Caf es. I fhall reſerye myſelf 


as td the Caſes of = of Mrotb, and 
| 15 dl e about that Time till — | 


1 Fury bb pits L . gs 6 3 
verle's Caſe, the Abbot of Wardor's Caſe, 


and Margery Parker's Caſe. 


Some others were, ſpoken of; but ey, are 


(as I .chinkNgireRly againſt what they were 
brought oth pport; and as theſe three only © 


12 ve been infiſted on by my Lord Chief 


ſtice, I ſhall not think ee to 
take any Notice of: the Reſt.” | 
- {Everle's Caſe was 33 Ed. 15 and is. in 
Ryley 251. The Caſe. is. this: He petitions 
King Edward the Firſt, that He would com- 

mand that an Nn, of ten Marks, which 
King Henry, Father of the King who now is, 
had granted to him, and 25 his Brother, 
Et quod Donum Rex nunc is. ber Literas ſuas 
confirmavit, Et unde habet bre curreus de Li- 


| berate in cuſtodia I heſaurarii 6 Camerariorum 


de Scaccario, ſhould be paid to him with the 
Arxears. WF reſpenſum eft,, Haheat bre de 


Cum“ The. & e Jt ade Seaccaria aud 


videant Curtam £9. faciant ee 5 78 
e ad breve currens, > -vRfts 89 0 
pon 


1383 


7 oof erodin fk: $1 to non 

X von ans cls: to Inferences wers mate” 

. on (had en: 1 Tis E wot 1: ut VIE 391) 31 
1, Fhat the "Court uf Exchequer — 

bold Plea of an AT vravited 14 

und might relieve t 9 : 

© 24h, That the Court of Exch rig 


3 


pvompeP the Treaſprer ad Chamberlainis tb 


make Payment of futh zn Aunufep i n 


Let us ſee if either of theſe Donthulione 


axe warranted from this Cafe; and whether 
upon Examination it will not appear co be u 
ſtrong: Authority to ſhew, that there is no 


legal Courſe to inferee the Payment of an 


Annuity, tho? granted under: thè Great Seal 
without applying to che Perſon of the Kin 
b Petition. WAL, ede. Bob 
No Cehinſiancs'is 18 wanting to make that 
Caſe ſtronger than the Caſes bgfore Us. 
There Was a Grant of an Annuity under 


| We Great Seal'from the King” s Predeceflors, 


as chere ib in cis Caſe: Thiere hs Af 


Confirmation fron the King chen reipnitty, 


Which is wanting in the Caſes before. the 


Tourt: And more than that; there Was A 
Liberate Current 10d Iged!' with the Treaſurer 
and Chamberlain. e 5:5 55 
f in any Caſe of a Demand of this Anett 
vf an Arinvity, gr ramted by the Crown, [the 
Dyer might go de the" Barons fof an Grder 
ayment, che was ripe for it: 
* Bub uch a Method of enforcing Pay ment 
was unknown at that Time, as hab been 
Hewn already, and therefore n 22 
ceeds in the common c 8 ale by 


Petition to the King; and the Ring endorſes 
— Petition, that e a Writ under the Great 
Th Seal 


4 4 3122 
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Seal ſhould be directed to the Treaſurer and: 
Barons, empowering them to conſider the; 
Letters. Patent, and do him Right, reſpect 
being had to the E7berate. 7 
No. Juriſdiction in the Barons can be in- 
ferred from thence, nor Power of command 

ing the Treaſurer. The Great Seal is e 
_ Commiſſion, by, which. They: act. The ſame 
Writ which impowers the Barons to con- 
ſider the Letters Patent, impowers the Trea- 
ſurer to iſſue the Money; and that not as 


the Barons ſhould appoint, but it was to be 


with Reſpect to the Liberate, which Was to- 
determine where the Payment: was: to be 
made; whether at the Receipt of the Ex- 
chequer, or; by levying Tallies on the infe- 
rior Officers concerned in the Receipt of 
particular Branches of the Revenue. 
But to take off the Force of ſuch an An- 
ſwer, it. was urged, That this Petition was 
not a. Petition oft Right, but f Complaint 
againſt the King's Officers. And to ſhew. that; — 
it. was ſo, it was ſaid, that if it: had been a- 
Petition of Right, it muſt have had another 
Indorſment, vi. Soit droit fait al partie, and: 
then have been ſent into Chancery; and 
that in ſuch Caſes the Petition is the Origi- 
nal upon which the Proceeding is; and that 
Petitions-of Right. muſt be ſo anſwerel. 
A .ñg to this; In the Fir Place, there needs. 
not much Labour to ſhew. that this was not 
_ a: Petition of Complaint." It imports. nothing: 


1 F - 


like it. The Petitioner ſtates his Caſe; He, 


* * 


prays hat he wanted, and hat was .neceſs, 
ſary, and it was granted him; that is, as 
Warraut under the Great. Seal, impower 
3 | | © che 


f Right becauſe the Anſwer was whe gene- 


not ſhew what I aſſert. © 


40 


the reſpective proper Officers, the Barons to 


| ſee if he had Right, and the Treafurer, if it 


were ſo, to pay him his Arrears. No Body 
is complained of in the Petition, and no 
Body is blamed in the Anſwer: A Writ is to 
go, the Charter is to be ſeen, and 3 is 
to be done. 

In the Second Nay the Anſwey: given i” 
this Petition is a very proper Anſwer to a 


Petition of Right. And therefore there was 


no Ground to ſay that this was not a Petition 


4414 4 


ral, Sit droit fait. | 

There are more Petitions to the! *Kinig in 
Ryley's Placita Parliamentaria, than in all the 
Books which are printed, and throughout the 
whole Book there is not one in twenty which 
is ſo anſwered ; and and yet nothing is ſo 
plain as that theſe were Petitions of Right. 

It were endleſs to cite Particulars "there 
being ſcarce a Leaf in the Book whic 


eli. 
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And if more Authorities were winding, 1 ce 
Bundles of Petitions in the Tower, which I have 
cauſed to be look d into, are full of Petitions 
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1 {x Pet itions to the Perlen of. the King was ve 
5 various: Which Variety did ſometimes ari 


from the Concluſion of the Party's Petition ; 4 
ſometimes from the Nature of the Thi. 
and ſometimes from Favour to the Perſbn: 30 
And according as the Indorſement was, the 
1 b into Nan or oP beiter 


5 = th Indox 7 "EM al, Spit Air 3 Inft. 


Fut gh partie, it K muft be Reed to the Chan- 8228 216. 
. gellor of F England, and then a Commiſſion was. Mo. 1575 
to 0 to oo the ee of the Party; and Co | 
The that the rr Was a Re: 419. = 


| bei 
cord fo 15 = thus/ on, he is let in 422. 4. 
| 70 oF 515 e But i ie ce Tins 
Fong was ſpecial,” ten the Keen 1 
was to. be Sing, to the Indorſement 
any other Court. This is fully explained by 


te Ain, his Treatiſe of the Prerog. cap. 22. 


Mich. 10H. LT Neg. is js Was Fitz. Tra- 
to this Matter. np e Kin ers in a Qhufe verſe 51. 
Tmpedit by Default a gane one Tel was never Br Bro, Pet. m 
Tai; "the Pare cantior have 47a of © | .-® 
Deceit without a Petition, If then, 'Tays . > I 
Book, He concludes his Pecition'; enerally, Que 
te 25 luy is 302 and the Anfwer be gene- 
it muſt 12 to the cery that the 
Ridue inquired. of by Com 1 
0 pen e Th veſt found an Orip mal Wr i 
lle go eee e e o examine 
the Deceit; otherwiſe 6 Juſtices, before 
how: the. "Shift was, cannot meddle: But 
5 75 een Bis F etitibn d 5 1 Tar. # 
: may leaſe ighnefs d t 
to proceed to 15 n 85 "the Iridorſe. 
ment be accordingly, That had ger, the 


Juſtices a Juriſdickion. They might in ſuch 
Caſe have proceeded upon the Petition with- 
out any Commiſſion, or any Writ to be ſued . 
out; the Petition” and Anſwer inderſed 
giving 4 ſufficient” uriſdiction 'to the Court 

ro which it was'directed.”” And ay the Book 
T have mentioned'proves 5 2 12 other 
Authorities may, be cited. 
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E Baud. Pet. Park, An. 4 1 5 3. 7 64. 
John Hoes. 9 r petitions ws 
25 K E that his Prederſſor in 
. Reign Ed. 2, in 4 400 pf, rad 
Service 401 8 pix - 97 1 
bra th to the ſai a. F 2 Rig 775 
41. 1 64:4. ;and 
N 9 ie Bw e 1 bf in Gabel 
ind of the Abbot and Covent ; i and that the 
id. remained in the King's Hands by t 
r. n N od tir 
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29 EEE, Ges 35 
1 ned In 
Pray! that th ce n 1 be Pl 18 to 155 
Nang ff G f 


| , that 1 
Fray pays be. taken it ſhould. be be fo d 8 
is Rent. was due,to the AYE 25 
— — 0 of e 


. 
* 


1 tbe Heath of Sir. .. dle K 
on who IST en 45 re the the Ta 
duri che eir, might an- 
0 * "Tine, Jus 
the Ci 


the be e = 
in the me 
Four, N. 9. [SWC (QT) up * 
„ And Aud a, the ] ze . Petition of of 


Rise were var te ae in p-to the Nanure 
FE e Cafe 22 ov A Ja they Were 
i Rent fn 


| afes be 
venue: 1 think, ere is not an In- 
ſance to An had where ſuch Petitions. were 


janſered, Hit droit fait aux d 


85 to the Re- 


Some 


Semetimes the orſi 1 is, Maude- 
tur 1a. Peticio 254 5 2 Not 1 Scaccario 2 
e, coram eis. ae Or, Segud 
tur coram Theſaur* &.Baronibus end i 
ii aciant 40 Jaſon. ſuper contentis i. my 


_ _ ey 408, 423. 
e of the Abbot of Fver- 


| Pn the ES 18, Hit cefte 188 nds 
devant Cres 63 Barons, 15 fo 
orb e e alt, Ae ol £0 
Ry ley —4 x. 1 is 
Sg The 8 ſaron d el! m_ 0 
eectum e &c. Cotingbant's Caſe, 
Ryley 4. dia, © 
bd 


Sometimes, Haheat. br” de Con 
| Baronibus de Seace quod fiat 1 ls frm 
Petitionis, &. . Rex our. e "Caſe, 


Ryley. 259- 
When there was no Doubt likely to ariſe 


of the Parties Title, as in Aynſpar's" Caſe, 
(who petitioned. for Money due for Work 
done at Carnaruan the Barons are 


taken Notice ut the Anſwer is, = 
bro de Canc de pF We ſaurario Cams 


rariis quod liberent ei tantam ſummam 

onerent Hugonem Camerarium de Carnaroan. 

"Ups 211. 

Sometimes the Chancellor of the Parke: 

| quer 218%] joined:. As in, Bally 4 249. ed: Ne 
op of 2 By petitions "thi * 0 

Peccbe his A ane, who bel Him fou 

Knights Fees, Parcel of his Barony nad 

the fame Fees to the King; and. that 

Biſhop, was ready to make out his Title! _ 
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canfervettr. linder 
at; br Eh Cone 85 575 0 
| ſervicia Ma \ ttnentur * 
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TE. who reſtore them | ro the Advowſon: 
575 er 8, 1 N 2 


Rs Ave are. 30 Went; gas in 
ee Fan Convent of Hide, 
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h Fhar-they: had, by 


brought in ehe 


er | 
K — 16 | 


aig 5 4 1 ſeiabi 
—— Balls. Ef fi Abbas vun 


ram £5, per Caritas web Monumenta vr lids 5 


Euidencias qu0d babet fits n dida advocatione 
20 pult. Rex nd, 1 6 Bar per confi vum 


it aliqguem Rem de 
| . , es We 
5 ie "roddito pro 


SE VIAL th Srv) 3b 4 
body | oy in OE Ike Manner on the Petition of 
ria, the Widow of Thontas Belbouſe, the 
er is, Habgat . de Cane” Theſ. & 
> Scdcę 92 irta ſua 4. comjuncto 
ere . fa elan 10 1475 
74 eie 1 8 gundum quod l Anus uf 
er uerit 7 in c t gabd Poc fiat pe 7 can. 
upitrariorum. © Kyley 23 21lh tn | 
bat eſe Were Peine of Right: of 15 
wy earls iv ot to be Uetited, and yet th 
Egner beer is given te hone of them 
4 80 


Sy King's Tirle up- 


the Lag auen gracious 
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5 Len ade”; 2 
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_ that > be Everls's Caſe is conſidered, 


7 the 7 hat 
roper Reme A. Pe 1tion of Rigbt to 
8055 PP e ce g "And if im thefe "Caſes 
von. epending, the Parties had raken the 
to have ſued by ſuch Petition, and 
| had been ſo anſwered, Everle's 8575 might 
: be 175 Properly. cited as, n. Avtho ly. 
Bui of. an infnite Number 
e Fu e Anſwer, 'th th the 'Perition 


it, ſeem. be good Authority to prove 
ales of 


W. an or rit under the Great 
i al; 15 he REA 75 a furiſdiction i 
the Treaſlirer and Barons | to ac according to 


the Tenor of it. 
47 next Caſe infifted: on, 7: the Abbot 


Copen of Warder's Caſe. Ryley 262. 
That Caſe is thus: T he Petiticners pray 8 | 
Lemedy, Quod. abi Rex Henricus, Pater 


gis nunc, per Cartam ſuam eis couceſſiſſet Shins N 


Marcqs aunuas pro damnis que fecit in boſtis 
Ipſorum tempore abſidii Caſtri de Bedeford, de 
2 vigins” Marcis anni ſeiſiti fuer uerunt” ad 

Wien, Fr N Regis Henrici, etiam 
had hy u{que ad" viginti 'annos ex 


HUN Sc. 8 Ag An * is, Veniant per Bre 
ad Scaccarium & oſtendant Cartam, & ubi 


aſſgnatio fatia Hh err pecunie, & flat Til, 
cia per Theſ. & 

Here was.an 3 granted upon a wa 
luable Conf. deration by the King's Father: It 


had been anſwered during the Time of the 


King who granted it, and for thirteen Years 
during the Reign of King Eaward himfelf; 
and yet the Payment had been ſtopped for 


ory Years 3 No other Remedy 
6 ns. 


" 


upon which Branch of the Revenue tbe An 


r 
was then thought of for the Gratitee, but to 
ply by Petition of Right to the King : And 
2 s Anſwer 1 Let a Writ wider the 
Great 7 0 the, Treaſurer aud Barohs "les 


the Charter e Produced; let the Petitioner 255 


is e and let Them 2 1 


might challenge an to 
« Cale in it fol "mere e the 8 pi | rod 
th a bbot 101 War 1 0 a 
chan. Ph int dy taken by the Parties. 


If the ſame Method” a been purſued in tlie 


Caſes before Us, as Was by that Abbot and 
Covent, this Caſe would have been a good 
Precedent. But here the Syitors paſs by the 
King, and come directly to the Barons; who 


proceed to act without being authorized un- 
der the Great Seal, as in that Caſe, and 


command their Superior Officers, who, ac- 
cording to the Precedent, ought to have 
2 n authorized, together with Them, to 
ve done their reſpective Parts for the Re- 
lief of the Petitioner. 
The next Book that was cited was Tm 
9 H. 6. 12, 13: Margery Parker's Caſe; and 
this was an Authority upon which much | 


Weight was laid. 


| The Caſe, as it appears in the Book, was 
thus. 
Margery Parker brought a Writ en 
againff the Queen, for 201. which ſhe had 
ranted to Her for Life, to receive de quadaty 
umma afſignata in 22 dotis ipfius Regine 


A magna Cuſtuma London, by the Hands of the 
Collectors of the ſame Cu toms, My 


14884 1 1 
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The . Queſtion in the Caſe was, if this 
Grant, o worded, was an Annuity, and did 
charge he Perſon, of the Queen. 
In the Debate of that Queſtion it is bald 
by Babington, That the Leiters Patents, iu that 
Caſe, mare no more than an Aeguittance to the 
Guſtomers to diſcbarge t them. of  {o much ;, and 
that if the Cuſtomers did not pay . the Wert, 
She had no Action againſt them, but. muſt ſue for 
ber Payment to the Barons of the . 
Curtte ſmore ſays, if thas.. be then the 
Queer? s Perſam muſt be charge "ctherwih, the 
Grantee. would be without Remedy. 
| + + Rolf ſaid, the Grantee. might ſue. in the Ex- 
obequer for her Penſion, as the Queen might. 
But after all this. Diſcourſe. amongſt them, 
the Plaintiff had Judgment to recover the 
Annuity and the Arrears: So that no Regard: | 
was had to this ſuppoſed. Remedy mention 

ed by Babingtor, but the HO, was: Eu 
1 mg —_—_ 


td». 
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It appears to 1 = 4 « Bs, el 
And, perhaps, og of the . 
Pleas might not be ſo Perch ready in the: 
Courſe of Proceedings: relating: tos the: the: Ke 
<a ur eee eee the. 
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All that Een concluded of Certalnty tom | 
that Cafe, as far as I ſee, is, that Margery 
Parker brought : a Writ of Annuity againſt the 
Queen, and bad Judgment t to enter a 

IV. Having inſiſted thus far in ſhewing that 
have met with nothing in the Atkthorsy who 
have wrote upon 'the Juriſdiction of the Ex- 
s or in the Law Books, or in the 
Records, which countenance ſuch a Power 
as is aſſumed by the Barons of the Exche- 
quer in theſe Caſes; I ſhall mention a Fourth 
Thing which confirms i my Opinion, DIS. 4 1996 | 
in the Oath of the Barons, there is nothin 
expreſſed which. does relate to any: ſuch: Tru 
lodged in them. 

And, perhaps, there is not a better Mes- 
ure to be taken of what is the natural and 
proper Bufineſs of theſe antient Officers, than 
What is compendiouſly and ſignificantly — 
preſſed in the Oaths, which have-with 
Care and Wiſdom been. formed and in — 
ted for them to taxe. | 

The Oath of the Lord: Chancellor, the 
*Oath of the Lord Treaſurer, and of the 
Freaſurer of the Exchequer, ( vhich are both 
the ſame, ) of the Keeper of the Privy Seal, 
of a Privy Councelfor, of the Ch amberlains | 
and other Officers of the Exchequer, are as 
adequate Deſcriptions of the Duty and Buſi- 
neſs of thoſe ſeveral Officers,. as can be met 
With elſe where. 7 

The Oath of the Judges does amount'ts a 
very concluſive Account 85 their Duty: And 
the Barons of the Exchequer have a known 
and undiſputed Juriſdiction as to all Matters 
© Fontained i in the Oath which actin take. 

5 | They 


this Treaſure js. 


_ 

They are truly to( charge and. diſcharge | the 

People : They are upon no Conſideration, nor by 
any Ingene to let the King's Right; nor to 
diſturb or reſpite the Right e any other Perſons 
contrary to, Lat; nor to put the King's. Debts 


in Reſpite, where, they may be. levied :. They 
are to ſpeed.the King's Buſineſs before all others: 


For no Gift to conceal, diſtunb, or let the King's 
T > &&* 275 w þ + 4 i : s 0 

Profit : Jo take nothing of any Perſon to delay 

or deliver the People, but to do it, as they may, 

without Hurt i the, King: I redreſs what. 

they think may turn to the Prejudice of the 


King, aud if they cannot to diſcguer it to him. 


But this great and important Point of 
commanding the Treaſurer, and other Of- 
ficers of the Receipt to do their Duty, and 
to iſſue Money out of the Receipt of the Ex- 
chequer according to Their, Opinions, is not 
mentioned in the Oath; nor ſuch Guard, for 


_ the King's Security, ſet upon this tranſcen- 


dent Power, as there is upon all the reſt of 
their Buſineſs: And yet, if they have ſuch a 
Power, it is of a higher Nature, and much 
greater Conſequence, than all the reſt of 
their Duty taken together. 
Ihe publick Tręaſure is of the higheſt 


Eſtimation in the Conſideration of the Law. 


Sir Ed. Coke, 1 1 Rep. 91. b. ſays, It is tbe 


Ligament of Peace, the Sinews of War, and the 


Preſerver f the Honour, and. Safety of... the 
Realm: Conſequently the Power of iſſuing 
f the higheſt Importance. 

The Lord Treaſurer (whoſe known Buſt 
neſs it is,) is expreſly; ſworn-zraly to keep and 
diſpend the King's Treaſure ; but if this No- 
tion prevails, 'He,muſt from time t time di- 


| ſpend that Treaſure according to the Opinion 
len! | H.-----., a | and 
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and Directions of other Om who are un- 
ſworn 1 in that Point. 


V. In the fis Place 7 mal diſbree, That ro 
ſuppoſe a Power lodged in the Barons to iſſue 
Writs requiring the Lord Treafurer, or 
the Treaſurer of the Exchequer to do their 
Duty, is to ſuppoſe a direct Abfurdiry in the 
Original Inſtitution of the Exchequer ; fince 
it is to inveſt the Barons, who are ſubordi- 
nate, with'a Right of commanding their Su- 

perior Officers. 
In the Mirror cap. 1. 14 it is fad, That 
the Bifmeſs uf the Barons 1g done under the 
View or Inſpect ion of a Sovereign, who” 15 the 
Treaſurer of England. 

The Words of Gervaſius T7 Hburienſis, desk 
ing of the Treaſurer in his Chapter of that 
Officer, are; Ir omnibus enim e per ommid, que 

vel in inferiori Scaccarty vel in ſiiperiori gerun- 
tur, ipfius ſollicita KAugentia neceffaria eft. Dial. 
de Scac. Lib. 1. c. 5. 

Upon the Conſtitution of a Treaſurer, there 
goes a Writ under the Great Seal to the 
Barons, as well as other Officers, to be at- 
tendant upon Him, as my Lord Ch. Juſtice 
Coke ſets it down: 4 ft. 105. 


The Pliraſe char Tre des to the Baröns i, 


We will and require Ton; So it appears ex 
parte Remem. Regis Paſth. 3 Ed. 6. Rot. 4. 
where Sir Roger Cholmley brings into Court a 
Writing under the Seal of the 2 » een 
Jett, then Lord "Treaſurer, in that 
Ihe next Offrer in Order is the Treafurer 
of the Exchequ ner, who is commenly the ſame 
Perſon Mich t 9 mere of England. [HOU | 
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| Theſe 1 two Offices have gone ſo long . 
gether, that it is no eaſy Matter to diſtin- 
what. is the proper Buſineſs of the one 
And of the other. 3 Teems to be the Trea- 
ſurer of the Excheq uer, to "whom the Record, 
which is cited by Sir Edward Cole, 4 tuft. 105. 
is to be applied; becauſe he mentions that 
His Letters Patent are recited in the Writ : 
For it is the Treaſurer of f he Hxciea der who 
is conſtituted by Pe on Patent; as the Lord 
Treaſurer is by Daley of the White Staff, 
. and, as the ſame Sir Edward Cote ſays, in 
former Times by Delivery ; of the Keys of the 
Treaſury. 4 Inf. ro- 
Mich. 14 Eliz. Rot. 355. ex parte Remem. 
Reg. The Queen, ſends her Writ. to the 
Barons, informing them that She had con- 
ſtituted Sir Melliam Cecil, Lord Burleigh, 'Trea- 
ſurer of the Exchequer, and commands them 
to be attendin 15 upon Him, prout decet. 

I might add, if it were neceſſary in a Mat- 
ter ſo very ꝓ plain, that His Superiptity | ap- 
pears in all the, Writs directed to them, in 
all which He is firſt named. 

The next Officer, in point of Order, j is 
the Chancellor of the Exchequer. 
After Him are the Chamberlains. Which 
was antiently an Office of very hi - \ Dignity 3 
and truſted to Perſons. of the hig ſt Qualit) 
in the Kingdom: But the Office bei ſuct 
as might be executed by Deputies, the Cham- 
berlains by Degrees made themſelves uſeleſs, 
by leaving all ; þ Buſineſs to their Deputies ; 
the Conſequence of which was, the Office it 
ſelf ſunk Fi Degrees to little more than a 
Name. s might be eaſil ſhe n, if it 
N Were not to, digreſs 7 2559 t &y are named 


2 


4 52 ] 
before the Barons i in divers Writs and As of 
Parliament is certain. 8 

The Act of 256 H. & C. 3. "which tides 585 
firſt Fruits to t the own, ry, that 
Order throughout, 2 Chapeellor > Chalu- 
berlains and Barons. 

I could mention — 2 other Ads and 
A But 1 am nſible it is but an 

ungrateful 8 übject to be leſſening the Rank 
of Officers, 1 "preſide in one r the Great 

Courts of WA minſtet, and at the fame'T ime 

that this is not very neceffary ; ſince it will be 
granted that the Treafurer of England, and 
the Treaſurer of the Exchequer are certfinly 
Superior to the Barons; which is enough for 
me to found my ſelf upon; in ſaying that it 
carries a very great Abfurdity, that Superior 
Officers, in the proper Buſinefs of their Of- 
fice, ſhould be under the Command of other 
Officers of the, ſame Court, who are acknow- | 
ledged to be inferiour to Them. 4 

It muſt be confeſſed to be true, as ny I'd. 
Ch. Juſtice Seen tat if m Dy: Lord Ch. 
Baron has a Suit in the Court o Exchequer, 
He muft ſubmit to the Judgrhent of the 
Barons: And I readily own the Treaſurer 
himſelf, and. every body elſe who comes in- 
72 Fi Court as a. Suitor, muſt, ſubmit to 

>ment of the Court ; for as a Suitor 

FA þe conſidered no otherwiſe than an 

be private. Perſon, and i is not acting in his 
Office. But then it muſt be granted, that 
all the other Barons together have no Power 
of, commanding the Ch. Baron as ſuch; and 
conſequently. nothing, can be inferred * from 
thence to take away the Abſurdity which 


q enſue i in ſuppoling that the Barons of 
| the 


_=_ 
the Exchequer, who in the Order of the Ex- 
chequer are placed below Him, can command 
the Treaſurer to do his Duty, and iſſue 
out the King's Money according to their 
Judgments. i . 
It has been ſaid upon this Occaſion that it 
is not the Barons, but the King's Writ, 
which the Treaſurer muſt obey. And it is 
moſt true, when the King's Pleaſure comes 
ſignified to Him under the Great or Privy 
Seal, He muſt obey it; becauſe theſe are the 
fixed Methods whereby the King's Pleaſure 
is to be known for the Iſſuing of Money: 
Bug that is no Anſwer to the Impropriety of 
His being commanded to ack by Writ, which 
comes to Him under the Teſte of his Sub- 
ordinate Officers: only; nor a Proof that ſuch 
Writ is an Authority for Him to act by, 
much leſs an Obligation upon Him to act 
according to the Tenor of it. 
Iwill only add, to ſhew the Abſurdity of 
the Notion that the Barons can command 
the Treaſurer by their Judgment, that even 


that Judgment of Thejrs is put under the 


Correction of the Treaſurer; for the Law 
has made the Lord Chancellor and Trea- 
ſurer the Judges, who are to determine 
whether the Judgments of the Barons be er- 
roneous, or not. Can any Thing be more 
incongruous than to ſay, the Barons by their 
Judgment can require the Treaſurer to do a 
Thing, and the Treaſurer can review that 
Judgment, and determine whether it be fit 
or Him to doit, or n] ;ỹ§t é r 
It was ſaid futher, that the Treaſurer of 
the Exchequer is inferiour to the Court held 
before the Barons, and that He is only mi- 
| niſterial 


e 
niſterial as to Common Pleas. All that I 
hall ſay to this Aſſertion is, that it was only 
ſaid, and not proved; and therefore, till 1 
ſhall hear upon what Reaſon the Aſſertion 
is founded, I will conſider it no further. 


VI. The Sixth Thing which I ſhall mention 
is, that the Exchequer, if it be conſidered as 
it comprehends the whole Buſineſs of the Re- 
venue, as well relating” to the Bxitus as the 
Introitus, may be taken as one entire Body, 
of which the Treaſurer is the Head, and all 
the Subordinate Officers are Parts and Mem- 
bers; and in this Extent and Latitude ji is 
treated of by Gervaſins Tilburienſis: But if it 
de conſidered in its ſeveral Parts, as to what 
is intruſted diſtinctly to the Treaſurer, and 
Chamberlains, and what is put under the 
Direction and Government of the Barons, it 
comprehends diſtinct Courts, and ſuch as 
have no proper Communication one with 
another; tho' perhaps, as to ſome Things 
the Treaſurer, Chamberlains and Barons, are 
 intruſted jointly; as my Lord Ch. Juſtice 
Coke, 4 Inſt. 105. ſays they are with the 
Cuſtody of the Judicial Records. 
That 'the Receipt of the Exchequer is a 
Court, and wholly under the Treaſurer, ap- 
pears by the Oaths of the Officers belonging 
HSM. Cf 2 $i e ee 

Particularly in the Black Book the Oath 
of the Writer of the Tallies is, truly to 
. . ewprite all the Tallies, and Counter-tallies of all 

Payments and Aſſignments in the Court of 

Receipt; and to give Attendance and Diſpatch, 

according to the antient Cuſtom of that Court. 
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Officers. of the "Receipt are ſworn. o le 
faithful and true to the Lord Treaſurer; as 


appears by the Oath of the Lord Treaſurer's 


Clerk, or Auditor of the Receipt. Book of 


— 
- 


Oaths, 20, 21. 


The Under-Treaſurer is ſworn to ſerve the 


King in the Exchequer, and in the Receipt of 
the ſams.; and to ſurvey and order the Recipts 


f all Sums of Money paid to the King's Uſe in 

the ſaid Receipt, aud the Iſſue of the ſame. Book 

of Hach e, ir ad ore 1 
The Chamberlains are to enter and ingroſs 


| tbe Receipts of all Monies received to the King's 


Uſeaat the-Receipt, as alſo the Payments of the 
ſame; and not to aſſent to the Deliverance of any 
of the King's Money in the Treaſury, without 
{ufficient Warrant. Book of Oaths, 219. 
If any Orders are fit to be aboliſhed, or 
altered in the Receipt, or any new Orders to- 
be made, it is to be done by the Lord 'Trea- 
ſurer; and uſually with the Concurrence, of 
the Chancellor and Under-Treaſurer : but 
the Barons are not conſulted, or conſenting. 
This appears in the Black Book, fol. 76. 13 Elix. 


If the King thinks fit to command by 


Privy Seal, which has been often done, that 
any new Order or Method ſhould be ob- 

ſerved in any Part of the Receipts, it is uſu-- 
ally directed only to the Treaſurer and 
the Chancellor and Under-Treafurer. 5 
if it be thought proper that it ſnould be pub- 
liſhed and inrolled in the Court of Exche- 
quer, to the End that all Officers and Ac- 
countants might the better take Notice of it, 


the Lord Treaſurer and Chancellor and 
Under-Treaſurer come into the Court of 


- Exchequer, and the Treaſurer commands it 


- 


7 4 
8 


to be publiſhed and inrolled, together with 
his own Aſſent to it, and the Aſſent of the 
Chancellor and Under-Treaſurer; but no 
Notice is taken of the Barons, tho' preſent, 
in any Part of the Buſineſs. . 
The whole Form of this is particularly 
mentioned in the Black” Book, fo. 82. 39 Eliz. 
when the Lord Burleigb was Treaſurer. . 
Add to this, that according to the Conſti- 
tution of the Exchequer, the Barons are not 
at all privy to the State of the Treafure in 
the Receipt, nor by Law ought to be made 
privy; ſo that all they àct muſt be merely 
as Suitors apply to them, without any Know- 
ledge of what there is in the Receipt to an- 
ſwer the Writ, or of the publick Occaſions 
of the State, from which it may be fatal to 
divert the Money in the King's Coffers. 


VII. Severtbly, This Method of Proceed- 
ing does directly break through ſeveral re- 
ceived Notions, which have been looked 
upon, in all Ages, as Maxims and Rules of 
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As Hrſt, That no Part of the King's Trea- 
ſure could be iſſued but by Warrant under 
the Great or Privy Seal; for which Reaſon 
it is, that the Law has put ſuch Guard upon 
theſe Seals, that the Counterfeiting them is 
High Treaſon. | Tears TH, 
-  Gervaſe of Tilbury, ſays in direct Terms, Dial. 
de Scacc. Lib. 1. c. 6. Theſaurarins & Camerarit 
nifi Regis expreſſo mundato, vel Præſidentis Fuſti- 


ciarii, ſuſceptam pecuniam non expendant : oportet 


enim ut habeant Auctoritatem reſeripti Regis de 
diftributa pecunia-. The Prefidens Fuſticiarins 
was the Cuſtos Regni-; that Great Officer was 
5 = | N ſome- 


ſometimes called by [7 8 and ſome- 
times by other . And leſt there 
ſhould" he 4 Miſtake a of” What 3 is ſaid of the 
Prefident Tuftictary, he is careful to ſet the 
Matter right e that What was ſaid 
as to Him is bet to be underſtood de Brbvi- 
Bus Preſi dentis Fees cum Rex abſeus ſit, 
bum fi 8% 7 ejus Impreſſione Fura Regni Hatu- 

untur. 8 
I qVWill not trouble myſelf to cite Autho- 
rites to prove known a Poſition, as that 
no Money can be iſſued out of the Receipt 
but by Warrant of the Great, or Privy Seal. 
I will only mention what was ſaid by my 
Lord Chief Juſtice Coke, in his Report of 
Sir Walter Mildmay's Caſe, in the Earl of 

Deninſbiry s Caſe: And I chooſe to mention 

t, 'becauſe the Reporter was cotemporary to 
the Judgment given in the Caſe of Moth, if 
not in that of Neville; and that his Book was 
publiſhed ſeveral Years after thoſe Judgments 
were given. 

Sir Edwird Cote ſays, 11 Rep. 91. B. That 
it was reſolved'i in that Caſe, That no Officer of the 
King, 'nor all of them ether, can iſſue out or 
diſpoſe of the King*s Treaſure ex officio, the" it be 
for his Honour or Profit, unleſs by a Warrant 
from Himſelf. Theſe Words are as appoſite to 
the preſent Occaſion as if they had been fra- 
med on Purpoſe to deſtroy ſuch a Ne otion' as 
is contended for in the Caſes before us. 

- The Law has intruſted the, King ] Himſelf 
only with His Treaſure, when once it comes 
into his Coffers, which is the Receipt ; and 
only He, or ſuch as are impowered by his 
Warrant, cal diſpoſe' of ir: No Court has : 
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rs ale Ti King's. ' Treaſares 
N er 


e would Ht Jueſtioni. 
d. not 14 Seal, of the EN 
equer, which, h. as by Lets now to be infſted 
on, is not only a. ſufficient Warrant, but a 
better and higher 3 than any other, 
and ſueh 7As can i he rar . Fo 
King's "Tread ſure, al ile 
ils, Let there: is not the A 
x Excheq eh in the {oth is laid down 
there fiſt > eqs eh, that every Warrant of the 
King's is not W As for Inſtance; His 
Wafrant by Now 0 £ Month, io nor? His 
| Warrans ger. g Set not and) yet, 
as it 3s. heres. "the 290 ome, Foes ape 
a the Book k, fays/in, nets W Words, 
The Warrant which is ſafpctent im La to iſſus 
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ea 7 4: e711 or W 

Ne Saad e the e n C of F ee ngument, (it: 
kurden * as H Thar was zene in 
the 


Way 


the Law 1 7 Nr e 


| mentioned, was Us bs 2 


common and ordinary Methods o of if 8 the 
s Treaſure. 
Ms, + th ; is, if the Method now infiſted 
2 legal Me io ne! would wonder 
it Pei not have bee 155 uſual and or- 
dinary one, fince it is To 0 Ver eafy and ready 
for the Subject. | 
I think it might he a fufficient Anfwer to 
Suggeſtion to ſay, that it is an Evaſion 


tao keg a Purpoſe c 0 ly, and has no Proof or 


Foundatign for it to be found in the Books. ' 
But if the Caſe, which was then before the 
Court, be conſidered, there will appear to be 
Pretence for fuch a Surmiſe. For the 
Queſtion there was, Whether a Warrant un- 


| der the Hands of the Treaſurer, and Under. 


| the Executors 0 


Treaſurer of 2 Exchequer, directed to the 
four Tellers, for the Payment of 108 l. Pei 


foi to the Chancellor of the Ex 
his extraordinary. and neceffary Services; 


was good in Law: Payments having been 
| Wage: according + 175 a Warrant, and 


oney den ot nded back again of 
Chancellor * N Ex 
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othing "could. 1975 been more Wer | 
than. to Have taken Notice, upon ſuch an 
Occaſion as this, that tho! the Treaſurer 
and Under-Treafurer could not by th wie 
Warrant impower any Payment out. 37 the 
Receipt,., et the Barons, their Ju 1 
and by iſſuing thereupon "Writ under the 
Exchequer Seal could do it. And if the 
Barons, on ſo fair an Opportunity, had omit- 


ted to a ert this 25 yet it is pee 


An 2. 


likely chat Sir Edw. Ge Coho ty is Reports 
does. not confine himſelf to the Caſe before 
the Court, but does generally lay together all 
the Learning in the Law which comes under 
that Title, ſo as to make, tliem in the Nature 
of common Places, ) ſhould omit to take No- 
tice of it: And tis yet more unlikely, that 
He ſhould again make the ſame Omiffion-in his 
fourth Inſtitutes; where he particularly treats 
of the Juriſdiction of the Exchequer, and 
where it was not only proper but neceſſary 
to take Notice. of it, if he did not intend to 
leave his Work imperfecc ret 
There was another Thing faid by way of 
Anſwer to this Objection: That, in the Caſe 
now. depending, the Judgment of the Barons 
Vas not properly an Iſſuing of the King's Re- 
venue, but that the Revenue was ifſued by 
Virtue of the Great Seal, and the Authority 
of the Letters Patent: So that what the Court 
did was but a Determining of the Right, a 
Judgment that the Letters Patent were legal, 
and did bind the Succeſſor; and therefore the 
Barons command that the Revenue be iſſuec 
wt according to the Letters Patent. 
If it be ſo, apron Letters * on not 
the Judgment of the Court, are the Warrane 
2 Mang ite Mone is this Caſe, then the 
Authority of the Barons, as to the iſſuing of 
Money, out of the Receipt, is given up. | 
But what then becomes of the Authority 
of thoſe Caſes of Neville and Jroth ® What 
was the, Warrant upon which the 9 
vas ifſued there? For in neither of thoſe 
Caſes was there a Warrant of the Great or 
Privy Seal. And therefore, either thoſe Judg- 
ments muſt be founded upon ſome particular 
| 5 e Reaſon 
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Reaſon rp thoſe Caſes; and conſe- 
22 thoſe Caſes are not to be applied as 
Freeedents for warranting the Judgments 
now in Queſtion: Or elſe they prove a direct 
Power in the Barons of commanding the 
Treaſure out of the Receipt, by no other 
Warrant but the Exchequer Sell. 
I this Anfwer be conſidered the other way, 
and it be taken, that the Great Seal is to be 
the Warrant to the Commiſſioners. of the 
Treaſury, in this Cafe, for iſſuing the Mo. 
ney, and not the Judgment, or the Exche- 
quer Seal, what does this whole Proceeding 
fignify? What is done by this Judgment ? 
And what is to be done by the Writ that is 
toliſſu upon ix ‚—ff＋ , Äꝙ 01 28 
The Authority of the Great Seal for the 


iſſuing Money was the ſame before the Judg- 


ment as it continues after: The Judgment 
is drawn up in the Words of the Letters Pa- 
tent; and what was ſaid before under the 
Great Seal, is now faid again under the Seal. 
of the Exchequer;. a Seal much leſs con- 
fidered in the Law: And if after all it be 
admitted, that the Money, if iſſued, muſt 
be by Warrant of the Great Seal, the Con- 
fequence then muſt be, that after all theſe 
Proceedings the Thing is but juſt where it] 
Semanyi lem 4; e i 
"If it be underſtood, that this Writ is no 


more than a Certificate to the Lords of th 


Treaſury of the Barons Opinion, that the 
Letters Patent are good in Law, and con- 
tinue in Force in the Time of the Succeſſor, 
it is perhaps what the Barons might properly; 
do: Eſpecially, if the Queſtion had come ju- 
dicially before them in any Suit.depending.s: 
4 ; FO GT, 
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or, according as the antient Courſe was, if a 
Direction had gone under the Great Seal to 
the Treaſurer and Them, to have looked. in- 
to the Letters Patent, and conſidered of their 
Validity. Nut then, it is but à Certificate: 
It is not a Judgment upon which a: Writ © 
Error will lye; and We are all in a Miſtake, 
while We are debating here as if a proper 
Judgment was regularly brought before US. 
.. Therefore, I take it for granted, this was 
Jaid only to make the Thing a little more 
plaufible. It looked not only new, but harſh, 
I will not ſay abſurd, te affirm directly, that 
- "if the Barons iſſued out a Writ under the 
Exchequer Seal, commanding the Lord Trea- 
ſurer to pay a Sum out of the Receipt, He 
muſt obey it; and therefore the Letters Pa- 
tent were mentioned. But I think it is plain, 
unleſs, a Writ under the Seal of the Exche- 
quer be a good Warrant and Diſcharge to the 
Treaſurer and Chamberlains in Point of Law 
if it be obeyed, and be compulſory upon 
FThem to obey. it, the whole Proceedings in 
this Caſe are ineffectual, and carry Things no 
farther than juſt. where they were when the 
Suita ben 0, 5 xc ad 
Secondly, The Judgments given by the Ba- 
rons in theſe Caſes, are not conſiſtent with 
— another known Maxim; That when. once 
Money is paid into the Receipt of the Ex- 
chequer, no Court has any Power over it, 
nor is there any legal Method to fetch it 
back again; altho', in feveral Cafes, if it had 
not been actually paid into the Receipt, it 
might have been reſtored to the Part. 
To this Purpoſe nothing can be more 
ſtrong than the common Cale es ae 
1 3 25 | O 


o 
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of Outlawries and Judgments; where, 
the Judgment of — ger Party — 
be reſtofed to all that he has Joſt; yet whats 
ever has beef actually brought inté the Re- 
eeiꝑt of he ExcHequer is gone paſt Redempi 
tion: And yet wen the Outlawry, or Judg- 
ment is feverſed, it is to all Purpoſes as if it 
had never been. Arid: thieſe are Cafes" of 
Reſtitution which are moſt favotred in ri 
and the Nelief extended as far as poſſile- 
In like Manfler, when up6n an Office" of 
ibn a Title is found for the King, 
and the meſn Profits are paid ints-the Re. 
ceipt, if upon a Huverſe, of ' Monſtrante Us 
Droit, Judgment be after wards given för the 
Subject, and an Amiveis Manus awarded, 
yet as to Profits paid into the Receipt/ chers 
- This is ſo known, that in Caſes before this 
Barons, where there is a Queſtion touching the 
Profits of an Eſtare whereof the Title is 
found for the King; if They toficeive a Doubt 
upon a Suggeſtion of a Subje&'s Right, which 
may hereafter appear;'” will in Diſcre- 
tion direct the Money to femain in the Cham 
berlains Hands fr a Time, and not to be 
paid immediately into the Receipt; becauſe 
when it is once there it is out of their Power, 
and cannot be brotight back again © 
It cannot be. but that in theſe Caſes the 
Law is ſo. But my Lord Ch: Juſtiee endea - 
yonred to aſſign ſeveral Reaſons; which might 
diſtinguiſh theſe from other Caſes. He faid. 
that Tndgments- and Outlawries are FEVGHſeA 
in the King's Bench, and that the” Kings 
Benth" cannot fend a Writ to the Treafuret 
and Chamber laiiis requiring Them to pay 


5 > IL 3. - 
Money out of the Receipt ; - tis only the 
Barons can do it: Nor can the Barons do it 
in thoſe Caſes, becauſe — — of the 
Judgment is in the King's Bench, and there 
is only a Tranſeript in the Exchequer, upon 
which they cannot ſend a Writ. „ 
I can eaſily agree, that the King's Bench 
cannot ſend a Writ to the Treaſurer and 
hamberlains to command Money out of the 
eceipt of the Exchequer; and I think I 
have proved there is no ſuch Power in the 
Barons: But if the Barons have ſuch a Power 


quer iſſues every Day upon Eftreats, which 
are Tranſcripts, or indeed Extracts of Re- 
As to the other Caſes, of Money levied 
upon Offices  or- Inquiſitions found, ; my Lord 
Ch. Juſtice obſerved, that there was a Diffe- 
rence. between a emen upon a Petition of 
Rigbt, and a judgment upon a Traverſe, or 
a Monſtrance de Droit. That in the firſt Caſe, 
the Judgment was general, that the Kings 
Hands ſhould. be. amoved, and the Party reftored 
to the Poſſeſſim: But in the other Caſe the 
Judgment was, that the Party ſponld he reſtored 
una cum exitibus & proficuis inde medio temport 
perceptis: And ſo He compared a Judgment 
on a Petition of Right to a real Action at 
Common Law againſt a Subject, in which 
there were no Damages; and a Judgment on 
a. Monſftrance de. Droit to a poſſeſſory Action, 
in which Damages were recover d at Common 
Law, Ek | To 
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To this I anſwer, that the Caſes of 8 be 
jects are not to be compared to the Caſe 
the King; and that at the Common Law, 
before the Statute of Articuli ſuper Chartas 
the Subject, in no Caſe of an Amoueas Mauam, 
could. —— any Judgment for reſtoring; 1ues, 
however falſe the Office appeared, as Sir Ed- 5 | 
ward Cole — 5 But be that as it | 1 
may, yet rd Diſtinction makes nothing to 
the Ad (0 For in Caſes of A : 
| france de 5,5 pr Travers, where the Jud = | | 
ment is, to, re ore the; P arty. to the mein 
Profits, it is generally expreſſed unde dice 
Domino Regi nondum eſt re er been and where 
theſe Words are omitted the ſame are under- 
ſtood, If the Profits remain in the Tenants 
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much Cettainty ab is conſiſtent with the Na- | 


türe of the Thing. 


: "There are man of theſe! Judgments uf 
Sraverſes, and Monſtrance de Proit to be fob 
upon Record, where the Party is to be reſtored 


; to the Poſſeffion, unatum r proficuis inde 


medio tempore $hebptis : If If it 'could be made 
appear; that upon any ſuch Judgment Mo- 
hey was paid back our of the Receipt of the 
Exeheq _ or if any Writ could be pro- 
aper, be quivii the Treaſurer and Cham- 
berlains t make Reſtitution, it would be to 
me a much more cogent Argument, than an ay 
new plauſible Reaſon which may be affigned 
but of this there is no Footſtep in any antierit 
or modern Book: If it never was done, the 
61d known Reaſon will beſt. ſerve our turn, 
that it was becdufe' the Money was paid into 
the Receipt, and then me! Coutud 1 21 


| fo interineddle with it. 


vn Eigbrbiy, This 4 0 to de an 
"7 Extragrdiniiry and anomalous Method of Pro- 
ceeding, and fach as has . like it in 
any other Court, either when the Subj 
| fyes the King, or any other Subje fl 

This Method of Proceeding takes from 
2 King all Poffibility of making a Defence: 
For the Attorney General does not come in 
ill che Barons have commanded the 2 
Patent to be enrolled ; after which the 
tracy General could not plead you ee . 
4s he might have done before; or if he could 
| have pleaded that Plea, no Vinile is laid, and 
confequently no Trial could be had on ſuch 
Iſſue. And a proper Deferice being thus 
away, or, which is all one, the Trial 


of 
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of it rendered . no Courſe of any 
Court can make ſuch a Proceeding good. | 
It was confeſſed, that the Legitimation of | 
a Caſe: is to be ſuſpected unleſs there be En 
eie like it. 
2 it was ſaid, that in ather Courts Caſes 
ht be found, which might properly be 
. mbled to the Proceeding in this Caſe; 
and the Caſe in Cv. Ext. 93. was inſtanced in. 
I vill put that Caſe as it ſtands upon the 
Record. _— 5 
A Claim is put in by, the ted Eee 
a Sum of 18 J. 115. 8 d. which js charge | 
8 the Accounts of the ſeveral Sheriff of 
Kent and Dorfet for the laſt Year, for Iſſues 
out of the Common Pleas, and King's. Bench; 
and for Fines and Amerciaments beter the 
Juſtices of. Aſfize; and for Iſſues and Pig 
ciaments before the Barons of the Exchequer, 
ec; (the Particulars are expreſſed in the 
Claim ;), which were ſeverally ſet upon his 
Tenants, or Refiants within his Manor and 
Hundred of generates, and Coddeſbeath: All 
which He claims to belong to Him, the 
Perſons, , upon whom they were ſeverally its 
being Tenants, or Reſiants within his Manor 
and Hundred, as the ſaid Sheriff of Kent Tx 
7 Fe 'his Account. 
e ſets out Letters Patent of Ed. 4 
ranting; to the 4 ene Canterbury, an 
bi ors... 5 Repurn.ge Writs, a 
ines and Amerciaments of Tenants and f 
ſiants within the Manor, Ge: and ſo roceeds 
to ſhew 0 Title in the Archbiſhop to t po 5 
2 w 9 h which the Sheriff was char reed: And 
5 * the Inrollment of theſe Letters 
; Parent an the, Nene in the bind Year 


nol; nee eig bud Miteilg 9. 
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of Edw. 4; "nd that Cranmer was ſeized, 
Right of his Archbiſhoprick, of the faid dur. 
nor\ Hundred and Liberties, c. 
ee. hen He ſets forth the Act for dea 
ourt of Augmentations, whereby all M 
ors, Sc. which H. 8. ſhould 188 Gre 
he under the Government of that Court: 
After which Act, Cranmer by -Deed inrolled 
conveyed the Manor and Liberties to H. 8. 
and his Heirs; which Grant was confirmed by 
the Prior and Covent of Canterbury. And then 
1 the Act of 32 H. N. C. 20. for revi- 
ving and continuing Liberties and Privileges 
in the Hands of the King ; by Virtue where- 
bot Sc. H. 8. was ſeized, and died ſeized: 
and fo conveys a Title to Ed. 6. and 8 
Mary: And that upon her. Death 
Plizaberh became ſeized; and that ſhe . 
ed the Manor, Hundred, and Liberties. to 
Him and his Heirs Males; and that He entered 
and was ſeized. He then proceeds to plead 
an Allowance in the Exchequer of theſe 
Fines and Amerci: ents to the Archbiſhox 
of Canterbury, in the 'Time of Ed. 4: And 15 
makes his Claim ; ; Which the Attorney Gene: 
ral confeſſes. 

And thereupon, on View of ſeveral — 
cords, and for that the Sheriff of Ken, upon 
Oath, did teſtific the Matter of Fact, that 
the ſeveral Perſons; on whom the Fines 400 | 
 {Amerciatiients Were ſer, were: Tenants 4 

-Reftitifs in the Manor” and” Hundred of the 
Lord Hi? don, the Barons adjudge, that the 
Sheriff Kent ſhould be diſcharged of 
10 J. 65. 44 with which he ſtood Garg | 
upon his Account; and that'the fame be al- 
Towed"to the Lord Hut aan? arid thereupon 
iche Sheriff had his Oi Upon 
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Upon this Caſe I obſerve. 


— 


, That it has no Relation to any Money 
in the Receipt of the Exchequer. i 
| 2dly, This is a Proceeding in Diſcharge of 
the Sheriff upon his Account: The Queſtion =_— 
being only, if the Sheriff ſhould be charged | 
with ſo much as payable to the King, con- 
trary to what he had teſtified upon his Ac- 
count on Oath. So that this Queſtion was 
the proper Buſineſs of the Barons to deter- 
mine. ; 8 
 34ly, This Claim of the Lord Hunſdon's 
was by way of Defence to a Demand on the 
King's Part, and not by way of Suit of the 6 | 
| Subject to recover from the King: And this | 1 
Demand, on the King's Part, is ſo far from be- Tn, 
ing founded on the Record, that it is con- 
trary to what the Sheriff had ſworn upon his 
Account. 8 | | 
| 4tbly, This was not a Claim which came 
at that Time originally before the Court; 
but was founded upon antient Allowances, 
before made in the Court of Exchequer. 3 
ztby, Here was no poſitive Record for the 
King; it being only a general Charge upon 
the Sheriff, and he having diſcharged him- 
felt by Vath..;'' :- + | FA 
Stb, This is a Caſe directly within the 
-Statute 5 R. 2. which impowers the Barons Tb 1 
to allow the Matter pleaded by way of Dif- — 
charge upon Account Es 4 
Buy all which it. appears, that there is no 
manner of Reſemblance in that Claim of my 
Lord Hunſdon, to the Caſes before the Court; 
where the Subject comes originally as 7 
. £ 7  Plaintif 
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Plaintiff, and makes a Demand of Money 
out of the Receipt of the Exchequer. 


Another Caſe, cited by my Lord Chief 
N as a Proceeding that might be re- 
bled to the Caſes now before the Court, 
was that of the Lady Broughton ; which is 
entered Trin. 24 Car. 2. Rot. 38. B. K. 
There an Information was exhibited a- 
gainſt the Lady Broughton, for divers Miſ. 
demeanors committed by Her, as Keeper of 
the Gatehouſe Priſon at Weſtminſter. Upon 
Not guilty pleaded a Verdict was found 
againſt Her; and Judgment was given, that 
She ſhould be fined 100 Marks, Et quod Offi- 
cium Cuſtodis Priſone præudiſit capiatur in 
Manus Domini Regis, quonſque Curie hic con- 
ſtiterit cui vel quibus Officium ilud de Fure 
ſpectat, vel quouſque Curia hic ulterius ordina- 
verit, ſalvo Fure cujuſcunque, Ge. 
Whereupon the Dean and Chapter of 
Meſtminſter come in, and ſet forth their Title 
to be a Corporation; and that King James J. 
granted to them and their Succeſſors, hahene 
Priſonam & Arreſtacon & Impri ſanament om- 
nium Hominum arreftat* infra Civitat & Liber- 
tat Neſim adeo libere quiete & integre ac in 
tam amplis modo & forma prout ultimus Abbas, 
Ec. in præ mi ſſis habuit, To hold to them and 
their Succeſſors to their Uſe for ever, Sc. By 
Virtue whereof they were ſeized de Liberta- 
tibus habendi Priſos Es Arreſtacon '& Impri ſo- 
namentum omnium Hominum infra Gvitat & 
-Libertat' Meſtm, ut de feado & Fure, in ure 
Ae, 1 55 tet 3 inen, 
And then They ſet forth the Grant by them 
to Sir Edward Broughton and Mary his * 


| 8 
EM * 
the Office Cuſtod Priſone ſue predict', fimulcum 
omnibus feodis, Ec. Habend to them, their 
Executors and Aſſigns, for forty Tears; by 
Virtue of which they were poſſeſ Se: 
And that Sir Edward died: And that Mary, as 
Survivor, was poſſeſſed; and for divers Offen- 
ces, by her committed in the Execution of 
the ſaid Office, (whereof ſhe was convicted,) 
forfeited the ſaid Office, prout the Record. 
Et ea de Cauſa preditt Dec & Capital 
petunt & calummant Libertat habendi & diſpo- 
nendi Officium prædict', Sc. Et petunt alloca- 
tionem Libertat pradi”, ſecund concefſionem 
fic ut prefertur factam; and make the the pro- 
per Averments. The Attorney General con- 
feſſes their Claim, and thereupon they have 
Judgment. 1 | - 
I acknowledge that I am much to ſeek as 
to any thing appearing in this Record, which 
is in the leaſt to be reſembled to the Caſes 
before us. | 1 | 2 
Judgment was given againſt the Keeper of 
a Priſon, of Forfeiture of the Office for a 
_ Miſdemeanour: By that Judgment the Office 
was Vacant; but it did not appear to the 
Court in whom the Right was of diſpoſing, or 
exerciſing the Office. Upon ſuch an Avoidance, 
it was neceſſary for the ſake of Publick Aly 
ſtice, and to prevent the Eſcape of the Pri- 
ſoners, chat the Office ſhould be taken into 
the King's Hands, till it might appear to the 
Court in whom the Right was; but it was 
only quouſque, and with a ſalvo Fure. So that 
no Title to the Office is found, or ſo much as 
alledged for the King: And when the Dean 
and Chapter, in Purſuance of the very. Di- 
Ger our 
CIC 


. * 
3 * * 


tection of the Judgment, come in, and 


a 
» 
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"their Title, the Attorney General confeſſes 
it, and they are put into Foſſeſſion. 
. I do not ſee but, notwithſtanding either of 
. - theſe two Inſtances, the Caſes before Us ſtand 
E dy themſelves; and that the Argument a- 
| |  gainſt theſe kind of Proceedings does ſtill re- 
main in Force, becauſe they are unuſual, and 
of an unprecedented Nature, and ſuch as the 
| Council can ſcarce find a Name for: | 
- | 5 In their Arguments upon theſe Caſes ſome 
| of the Council ſaid, that the Proceeding was 
in the Nature of a Monftrance de Droit. a 
Others, with more Circumlocution, filed i it; 
an Application to the Court of Exchequer, ſetting 
forth a Right to Part of a Revenue in Charge 
before them, which the Officers under Their 
Power refuſe to pay. 
Others ſaid it was neither a Petition, * > 
Monftrance de Droit; for thoſe were only 
— per when the Suit is in Diſaffirmance of — 
King's Title, but here the Subject claims 
from the King, and complains only of the 
Officer; but they gave it no Name. 
My Lord Ch. Juſtice was pleaſed to ſay 
tar this Suit was a Monſt rance de Droit; and, 
K | I think, I may affirm that to be the firſt Time 
5 it had a certain Name. Plotoden calls Sir 
H. Neville's Caſe, a Report of a Fudgment given 
by the Barons, upon the Exhibiting to the Court 
0 dee et by Sir H. N eville, 4 Deed 54 
amt of the Office of 
_ Lark in. ore Agee My Lerd Ch. po 4 chat a Ane 
Ver ACC e. de Poor was a D (ws 12 Remedy. He 
oe owned, that tho' ſeveral Statutes had en- 
—— . 2 _— | has larged the Relief, which the Subject might 
have in many Caſes where there was Ocea- 
in? 1 * with the Crown; yet the 
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Caſes in Queſtion did not come within the 
Relief of any of thoſe Statutes, but remained; - 
the ſame as at Common Law. But He ſaid; this. - 
Suit was a Monftrance. de Droit maintainable at 
Common Law, and was the Subject's proper 
Remedy when his Title appeared upon Re- 
cord. And that the Party might in this Gale, 
maintain his Alonſtrance de Droit, and was not 
put to his Petition of Rigbt to s bimſelf 
out of Poſſeſſion. 53 oY 
. IB, Becauſe the Right He claimed. i is mod. 
ounded on a” Matter of. Fa, but. by, Den 
| 05 Record; Nilliamſas claiming, by; a | 
inrolled, and iert Inrollment digected bye che 
Letters Potent, which is a Marten f Revarg« 1\ 
zd, Becauſe the Party does not go abut? 
to 44 05 hs King's Title, but his Claim 
ſubſiſts upon the King's Title to the Exeiſe. 
3a, Becauſe his Annuity is not turned; 
to a Right, nor deveſted; and therefore it 
Was not neceſſary he thould, 8⁰ by. way of 
Petition. 5 10 ofs 0 
will not, at. this Tine, doter into the 
particular, Conſideration of thoſe Reaſons: 
Tho? I cannot but ſay, in the Fu Place, it is 
far from being clear to me, when Letters 
Patent direct, that the Aſſignment of one 
Subject to another ſhould; pe angle nee 
thirty Pays before the Auditorhof the, Re- 
ceipt, or Clerk of the Pells, for a Particular; | 
| Furpoles C (viz. 'That it may appear Mat A- 
ſignments have been granted, ) that ſuch an 
Inrollment does make a Record; much ſeſs 
ſuch a Record as is equal to that- — 
which, intitles the King. 7 And if it 
Record of as high a e th * 9 85 


P to his Petition, and in 2 Caſe can have a 
L ä Monſtrance 
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Honftrance de Droit: As is reſolved in Piers 
Parti fields Caſe, 29 4 31: and is agreed, 
and declared to be Law in the Commonalty of 
Sudlers Case. 4 Cv. 55. B. and 56. a. 
In the Second Place, I cannot underſtand, 


but that a Perſon, who ſets up a Title to 
the Inheritance of a Part of the Exciſe, and 

ſeeks to recover it from the King, does go 
about to defeat the King's Tirle to chat Fart | 
of the Revenue. | 

Nor will 1; in the Third Place, enter into 
the Debate; whether, as this Caſe is, the 

Annuity be deveſted or turned to a Right. 
'Fho? ' cannot but obſerve, that a Writ of 
Annuity, Cand this Svir is in the Nature of 
ſuch a WritzY is the higheſt Writ which ſuch 
a Perſon can purſue; and the judgment 
| given' 'opert that Writ is for the whole Inhe- 
ritance, for the time to come, as well as for 
the Arrears: And therefore it _ ſeem, 
that he who brings it doth admit imſelf tor, 
be deveſted of the Whole. 

But I Will very plainly owns. that aftkr 
Conſderation 'of this Argument, with the 
beſt Application T could uſe, ſeveral Doubrs | 
remain with me as to the Force of it. 

As, 1 ff, Whether a Monftriznce de Droit, in 
the Senſe it is now taken, and commonly. un! 
derſtood, and as it ſeems to be applied to 
theſe Caſes,” did lie at the Common La w-, 

- 2aly; If that were to be admitted, becauſe 
I would not diſpute about Words or Names, 
yer I am not ſatisfied that this Suit can pro- 
pefly be called a Munſtrance de Droit. 
33% Let this Suit have what Name it 
will, yer I think it is not the proper Com- 
m Law, | Remedy,” to which ihe Subjedt - 

Rei ww 


EN 
was entitled in a Caſe of this Nature; but 
that the Party was put to his Petition of 
I. The HFrſt Thing I ſhall do, is to ſhew 
why it ſeems doubtful to me, whether ſuch 
a Suit as a Monſtrance de Droit, as it is now 
underſtood, did lie at the Common Law. 


Iwill not be thought to mean, that the 


Subject had not, in ſeveral Caſes, a proper 
Way of defending himſelf at Common Law 
. againſt the King, and by proper Application 
to the Courts to obtain an; Ouſter le mains. 
But I do ſay, wherever the King had a direct 
Title of Freehold; or Inheritance, appearing 
for him by Matter of Record; (whether that 
Record was Judicial, or Miniſterial; or was a 
Conveyance of Record; or was a Matter of 
Fact found by Office of Record;) the Subject at 
Common Law was put to his Petition 
Right, and could not interplead with the 
King, either by traverſing the King's Title, 

or avoiding it by ſetting up any Title of his 
own: And in this I ſay no more than what 
was agreed in the Commonalty of -Sadlers 
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mitted e -do W which the vᷣebyl Writ re- 
© quired him to do: And by the Sire Facias 
He was made privy _ had a Day to plead. 
Keiho 155, 5. 158. 4, j. 
And 1 Techs eve or, if that 
Name' be better liked, ſuch a Mouftratce de 
| Droit, ia N Comιỹõd Haw; bb eonon 
4 Co. 55. In like Manner, where” theOfirercohirained 
4. the whole ſpecial Matter; ſo that tho” there 
might be ſuch Matter found, as, if it ſtood 
alone, Would make a Tiele for the King; 
there was alſo found; in the fame 
fuffeient upon the Whole to nes / a ee 
Title in the Subject) the Subject 8 
ft upon this Matter, and might - pray an 
Amobeus Aanum: Becauſe in Truch the ver 
Record, upon which the Top leized, — | 
a Fitle for ele Party 
4 Co. 55. As ſuppo {6 ir to be found, that 2: did dif- | 
| se me * Lands holden of the King, and 
| that A. aliened in Mortmain, or died wirh- 
out Heir; in this Caſe, I may pray an Oufter 
tk Main upon the very Record. So, if it be 
found that the King's Tenant, at the Time 
of his Death, held an Acre of Land of me 
8123 — 21 His Life. Kela. 156. b. 255 4. 
ieee bobo; 
enn like Manner, if the Title Babs tow: hs 
King appears, by the Record, to be deter- 
minable upon Performance of a Condition, 
and that Condition appears, ypon the Record, 
to be performed, the Party might cake Ad- 
vantage of it. 4 ch 38. 0 
But as tlie Bao taw ſtood, / inhierorck 
a Title for the King only was found by Mat- 
ter ef Record; tho it was falſe, the Party 
could a not traverſe it. So where a Title was 
n A ns 


XI. 
found for the King which was true, but it 
was · dĩſcloſed in the Record, that the Subject 
bad a good Right, which would avoid "If 


Title found for the King; yet in that Caſe 


the Subject could not have been admitted to 


ſhew it, but was To far concluded as to be 
put to his Petition of Right. 4. Co. 56. 4. 


I need not mention Brador's Words for 8 Te 


this Purpoſe. yy 
Stamford's Opinion is exprelly, thata 2 10. 
ftrauce de Drgit was given by the Statute 36 
Ed. 3, and did not lie * Common Law. 


Prer. Reg. cap. 2 1. fol. 11 
And in the Caſe of 5 Corporation. of Cady 
lers, which has been mentioned before, as it 
is reported by my Lord Ch, Juſtice Ander/or, 
1 And. 180, 181. um. 216. it is expreſly 
' affirmed, that the Traverſe and Monſiranoe de 
Droit are both given by that Statute. Nor do 
1 fee, that any thing to the contrary of what 
L have ſaid is affirmed in the: Report of this 
Caſe, by my Lord Ch. Juſtice Coke. Unleſs 
it be, that He gives the Name of a Aor- 
| france de Droit to thoſe Proceedings, which 
were always admitted to have been at the Com- 
mon Law ; that is, where the ſpecial Matter 
was To found, as that, upon the ſame Record, 
it did appear, that the Right was in the 
Party, and not in the King: Whereas, in 
proper Speaking, it is not the Subject there 
Who comes in and ſhews his Right, but the 
King's on Record ſhews it. | 

But I think it very plain, chat the Statute 

36 Ed. 3. cap. 13. which gives a Traverſe in 
Caſe of Offices found, does alſo give the 
Meuſtrance de Droit: Which my 12 Ch. 


Jules Coke * in the Communalty of 
_ Sadlers 


F 
-: Sadlers Caſe, does agree was not given by the 
| «Stature 34 Ed. 3. cap. 14. For tho' that 
bs . Statute gave the Subject a Traverſe in ſome 
MH | | Caſes, where the Office was found by Virtue 
_.: : of a Writ, or Commiſſion ; yet it was defec- 
| tive, even in thoſe Caſes: For upon the Tra- 
bor 1 0 tho? the Iſſue was found for the 
Subject, yet no Judgment could be given 
without a new Commiſſion de procedendo ad 
Fudicium. 4 C. 56, 57. n 
The Words of the Stat. 36 Ed. 3. are, 
That if any one will put in a Claim to Lands 
ſeized by Office, the Eſcheator is to ſend the 
Inqueſt into Chancery, and a Writ is to be de- 
tivered to him to certifie the Cauſe of the Seizin 
there. And there the Party ſoit oye ſans delaye 
de traverſer l'Office, on autrement monſtrer 
ſon Droit, & illonques maunde devant le Roy, a 
Faire final diſcuſſion ſans autre Maundement. 
| . Theſe Words, as I take it, gave the Name 
of Monftrance de Droit to that ſort of Pro- 
ceeding; and I think I may affirm, with 
Stamford, that no Book before this Statute. 
8 did treat any thing of a Morſtrance de Droit. 
 Stamf. c. 21. Prer. Regis. 1 | 
That it was this Statute which gave the 
Subject a Right of interpleading with the 
King, where an abſolute Title was found for 
the King by Office; and that the Subject is 
ſtill put to his Petition in all Caſes out of the 
Remedy of that Statute, (as in all Caſes 
hy | where the King is entitled by a Judicial Re- 
cord ;) is what appears plainly by the Lord 
| Hungerford's Caſe, which is 4 Fd:\q. 21, 22. 
and alſo by 9 Ed. 4. 52. and 13 Ed. 4.8. and 
by many other Caſes: I need not be at the 
Trouble of citing them ail. 233 
| 2 adiy, 
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II. But in the Second Place, ſuppoſe it 


ſhould be admitted, that a Monſtrauce de® 


Droit did lie at Common Law, yet ſtill it re- 
mains a Doubt to me, how the Proceeding in 
this Caſe can be called by that Name. 


In Caſes where an Office is found by which 


the King is entitled to the Poſſeſſion, by the 
Stat. 36 E4. 3. (and take it for granted at 


Preſent, in ſome Caſes at Common Law,) 


the Subject may come in and interplead with 
the King ; either by denying the Title found 


for the King, or by ſhewing his own Right, 


whereby he does avoid the Title found for 


* 


the King. | 


This is that kind of Proceeding, which is- 


called a Mornfrrance de Droit. And in this ſorr 


of Proceeding, the Subject is in the Nature 


of a Defendant, and comes in and pleads to 


a Title found for the King: And the Judg- 


ment is, quod manus Domini Regis amovean- 


tur. This appears 1 Co. 157. Digg's Cale; 


4 Co. Commonalty of Sadlers Caſe 35 and by 


the Caſes in Co. Entries. So is the. Caſe of 
Coningsby and Malbam, in Kelway's Reports, 


154. In which Caſe it is ſaid, hat the amoveas 


manus ig the End of every Suit, where a Man 


comes in to interplead with the King; for with= _ 


out that Fudgment the Land will fill remain in 


the King's Hands. Kelw. 158. a. 
And therefore, where that Judgment can- 


not be given, the Party ſhall not be admitted 


to traverſe a falſe Office, or to interplead with 
the King, tho* the Caſe be otherwiſe ſuch 


as comes within the Remedy of the Statute; 


As, where a Man has a Remainder, or Re- 


without 


verſion, expectant upon an Eſtate of Freehold, 


* 
6 
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without any Rent, or Profit, and a falſe Office 
is found of the dying ſeized of ſuch a Re- 
meinder, or Reverſion; He ſhall not be ad- 
mitted to traverſe this falſe Office, becauſe 
the Judgment cannot be given, quod manus 
Domini Regis amoveantur : As was adjudg'd in 
the Caſe of the Counteſs of Rutland, 2 Inſt. 
688. = 
But in theſe Caſes before Us, neither does. 
the Party ask any ſuch Judgment; nor are 
the Judgments, which are brought before the 
Court by theſe Writs of Error, any thing 
like it. 
If this be a 1 de Droit, the Judg- 
ment ought te be ſuch as the Law hath or- 
dained in Caſes of that Nature: But here 
the Suit is plainly in the Nature of a Writ 
of Annuity; the Party concludes his Demand 
in the ſame Manner as in a Declaration for 
an Annuity, and the ne is Sew ac- 
cordingly. 
III. The Third Thing I will conſider” is, 
ſuppoſing it were taken for granted, that a 
ance de Droit did lie at Common Law; 
and that this Suit of Williamſon's is ſuch a 
Monſtrance de Droit; whether yet this Mon-' 
france de Droit be the oper Remedy main 
tainable at Common Law in a Caſe of this 
Nature? For, as Fineux ſays, in the Caſe 
of Coningsby and Malbam, Kel. 15). b. tho 
the Parties have ever ſo good a Right, yet they 
muſt come to the Poſſeſſion of what they have a 
Right to by the ordinary Mut hod of Lam); ſor, 
ſays: he, f 4 Ain owes 1d Miney ] cannot 
table it out of his Purſe, nor can 74 recover Ft: "4 
e i 284 nt 1 e 
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Let us ſee then what this Suit is for; and 
what, was the Courſe taken at Common 
Law to recover a Thing of this Nature. 
The Suit is for the Arrears of an Annuity. 
granted to Sir Robert Vyner and his Heirs, by 
he King's Predeceſſors, out of a Branch 
of the Hereditary Revenue of the Crown, 

and by him aſſigned to M illiamſou; as alſo 

| for the. growing Payments, that they may 
be anſwered. from Time to Time, as they. 

become due. MH. R e 
Nov, as far as I can find, by the Common 

Law, in all Caſes where Arrears of an An- 

nuity, or annual Rent or Sum, were de- 

manded by the Subject from the Crown; 

(whether it was originally granted by the 
Crown out of any Part of the Revenue; or 

was iſſuing out of Lands which afterwards 

came to the Crown ʒ) the only Remedy, which 

the Subject had for Recovering thereof, was 

dy Petition to the King. . 

The Authorities are very expreſs and full 

in this Matter . 3:1 4 ales 

. Suppoſe a: Man hath a Rent-Charge; or a 

Rent -Service, or other Rent, iſſuing out of 

Land by Preſcription, or Grant; and this 

Land comes to the King by Grant, or Forfei- 

ture: In all ſuch Caſes the : Owner of the 

Kent is put to his Petition to the King, and 

hath no other Remedy whatſoever. . _ 

In like Manner, if a Man be ſeized. of 

and, and acknowledges a Statute, or Recog- 

nizance, and before Execution. taken, the 

Eſtate, comes to the King by Attainder; or 
the Ter-Tenant grants to the King by Deed 


inrolled! in either Caſe the Conuzes is put co. 


2 pa 4: 
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of 


* 


uu 
mis Petition, and has no other R 


less the whole Matter be ſpecially Lr in 
"the Office. 4 Bd. — 29. 5 — 


5 
Regis 15. f. 22. Kelway 122 


A Man holds Lands of the King an in Chief; 
and other Lands, by Knights Service and 
Rent, of other Lords; and dies, leaving his 
Heir within Age: The King ſeizes the Body 
and Lands held in Chief; and alfo the other 
Eands, which the Anceſtor held of other 

Lords. The Heir ſpall pay his Relief to the 
other Lords when he comes to Age: And as 
to the Rent during the Nonage of the 
Heir; the Lords fal foe to the e King 57 
Petition to have the Rent of the Lands, whi 
are held of them by the Heir, who is in 
Ward to the King; and: ſhall have it by this 
Means: 80 is 14 H J. 15. pl Et. 244 24. 3. 


| 5. 

Fitz. Re- ws that the Law is fo, is affrmed i in all the 
lief J. Abridgments of the Caſe; and particularly 
Traverſe Bro. 'Title- Pet. 43. makes a Spez Reference 
43, to the Statute 2 f 3 Ed. 6. c. 8. of Offices. | 
And that the Law continued ſo till the 

making of that Statute, does ſufficiently appear 

by the Statute itſelf. For in the ſeventh 
ranch of that Ack, it is -expreſly taken — 
tice of, That, in the Cafe abovementioned,, 
the Lords' would" ſpare the 'Rents dus to 
them for the Lands bolden of them during the” 

ng Poſſeſſion; and after the Heir bu fied. 
tis Livery, wol 8:ftrain npon him for the Ars = 
reataghs, where they Poul have ſued by Peti- 
ton io the King's. Majeſty to have obtained the 
ame but of the" King's Hands. And that Sta- 
N ma 
| tas 

2 


181 


That they ant nerive the Rents, during the © 
Hardſbip, from +be King's Officers apocnted + 


_ nogeiye the Profits of the Wards Laudi: 4, 


that ſuch Officers Payment, and the Aequitt aute 
— Jords Ibouid be: 1 Dꝛſalumge to 


ü EBEN ON < Ui 41 103 his 


From — it is plain, that, bofats: aha 
Act, there was no Remedy: for the Meſn 
Lords, but by Pesitimm. And it may he obs 
| ſerved, chat the Remedy given is by {ends 
ing them to the Receivem in the 

and not to che. Neceipt ef the Hüchechner: 
And this Clauſe does explain the 
Words of the Preamble of that Statute: 
Which takes Natice, that Bavung any 
Rent, Common, Fee, or other Profit Appremden, - 
Ons — or Tenements, ſpeti ed in ſuch Of- 
Aces, or Ingui ſitions, were without Remedy to b. 
tain or have the ſame, by any Traver 25 ar other 
ſpeedy © Mean, - without graut | Exceffive 
Cbarges, daring the King's Intereſt therein. - 


ind ande that Statute, in the Caſe r 


Wicks and Dennis, 31 E 32 El. 1 Leon. 190. 
It was holden by the whole Court, that 
during the Queen Poſſeſſion, of the Land, 
the — inuing out ol it is only re- 


his Herition the Party anuſt thew that he did 
demand the Rent. 

And as the Law is plainly Fo, heit 4 
Perſon has a Title to a Rent, by Grant of a 


Subjech but of Lands which-comhe: to the O- 


ſchon of the King; ſo the Caſe is to all Pur. 
Fm Ta "where he has a Title to 4 
yearly Sum, by. Letters Parent 


Crown. | 
M 2 0 Ed. 


coyerable by Petition: Altho' the Demand of 
the Rent was agreed to be good; becauſe in 


11 


13 Bd. 4, 5. pl. 15. The King 


grants a 


3 ny out of his Manor: The Manor is not 


ebarged, but the King by Petition. Theſe are 
the Words of the Book. 

And as that Book is an een Rechen 
that this was the Law, ſo was the PraQtice 
| accordiogty. . | of #37 91 907- ee 
In 18 BA r. Rey 


Placita -Pattianion- 
taria 52. The Abbeſs de Funte Eboraldi ſacs 
to the e Petition for the Arrears of an 


104, Ann. ted by H. 3. 
to the Abbeſs of that Flu and he. ue: 


a p i 

In 47 Ed: x: Ryliy 1 * the Petition 
7 „ for the Arrears of a Rent 
of Jg. Gd. 

So alſo was Bueris Caſe, and the- Abbot | 
and: a: Covent of Warder” * * os! men- 
nd 

In like 8 it appears by e en 
Book, that the ſame Method wasito be taken 
for recovering a Rent, Sc. granted by a Sub- 
ject out of Lands. which 2 ards came to 
the Crow mn. 

33 Ed. 1. Ryley 256, 4 n „ Erfde Caſe; 
& 245. the Abbot and Covent: of Oſonty's 
Caſe. So, where Peche, the 'Tenant of the 
Biſhop of Ely, who held of the Biſhop, as 
Part of his Barony, four Knights Fees, rived 
' theſe Lands to the King, the Biſhop was. pur 
do his Petition to recover his Services. 33 Bd. 1. 
Ryjey y 249. r 
| nne —— 
of Ed 1. divers Lands came to the King's 
Hands by way of Eſcheat: The Chief Lords, 
ef whom thoſe Lands were ener- had ng 
dam 


+ * 
1 E 7 
* 1 1 * 


e F 
— «tf. 
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to recover their Services een . 
bur. by Petition. . 21 Ed. 1. Ryley 129. | | | 
Ny all theſe Authorities, and: by many 1. 
chers which. I could . Home antient and EY 
modern, it: is plain, if the Subject was 
to recover a Rent, or Arinvity, | 2 
Charge; from the e whether it was a 
2 or 2 origin nally granted b pp the: 
Fr _ 5 — Forma Ae in the Kings 
Hand in all Caſes the Remedy to come at 
it was by Palin to: the Perſou of the King: 
And no other Method can be AY have, 
eee tb War 25 a, eee. 
ee it to be genera true; t. Mark Ad and 
in all Caſes where the Subject 5 Jin the N 2 . — F 
ture of a Plaintiff," to recover any thing bom Ee Ls Dov. 
the King, his: only Remedy; at Common . JES. 
Lay, is ta fue by. Petitiam to the Perſon of 
the King. I ſay, where, the gubject comes. 
as a Plaintiſ. For, as L ſaid before, when, 
upon a Title found for the King by Office, 
the Subject comes in to-.trayerſe the King's 
Title, or to ſhew his oun Right, he comes in 
in the Nature of a Defendant; and is admitted 
to interplead in the Caſe with the King in 
Defence of his, A * which otherwiſe vauld 
be: defeated; by find 'f the Office: | And to 
ſhewm that this wWas ſo,. would take Notice of 
ſeveral Inſtances. 5 ry 
"That, in: Caſes of Debt owing by, the 
Geenen the Subjects Remedy; was by Peri it 
_ appears by ehm Caſes Rana 5h. Which 
is a Petition for SS. dugifor Work, done: at 
Carnarvan Oaſtle. 36 4) | 
_ Wien 261. the . 18 Joln | 
 Eftrateleng petition for CXXXILL. 1 — 
r , 


0863. 


dr, Teſtator for Wages: The Anſwer is re. 
markable; for there is = Latitude taken, 
_ which will very ill a er 
is taken up in This : labeaudt ue ds L 
Borute in Canc* Ahe ——— | 
2 plant ens (c 10 nn 6 0% 
So the CeF rar Je loo he HED 
Rey, 14. 1579 (Heng: +3457 A 10 gol 1 
r Manner, 9 Fane Book 255. | 
33 — 1. ſeveral Rarthes ſus by Pruiur for 
_ and Goods taken fon the King's Uſe; 
N Ache e, Abs An. 
l oeiKi 
{wer is, . — —— — ig brn | 
ru & Barauam e 2 2 115 
quam bitias ' fiert” z . quod contentos ſi 
aneh. And this is an Anſwer given to a 
Petition preſented vo the Rin 4 
oy rg roeas "We! have Neaſon tu conelude it 
LaW.. "They muſt 6 


be paid, e Reus 


a his 
King Fo itiom: It is by Him —— 
chequer; and Ui a Writ under 
2 che Exchequer i im 
powered te act. Nor can any fuch Writ be 
und, (unſemꝭ in a very few Inſtanees, where 
t n meer Matter f Account,) an hictt che 5 
Treaſurer is not joined with che Barens. 

= fir was ie from being talen to be LA at 
Time, ahutahe Barons — | 
3 f paying ve the King's Debts; or of 
eommänding Annuitkes, — by che King 
or his Progenitors, to be paid, When the Per- 
for Lappen t to om fe Er cte = 


4 15117 | | | | : | But 


1 which I have mentioned, are after: the tat. 


5 Method ieee 


my 


571 | 


1. Bux yarkapyte may be ob &ed,. that it is 
rred, becaule: Peti ang wes 


S 


Courſe: and copld take n her. 1507 
It might be reaſonable to require from th 


who; object thus that they, ſhould produce 
ſome Precedents at leaſt, of anorher Remedy 


taken 
| Hut 1 think chere W en to. be 
given to thia Objectioa. All. cheie Pes 


8 Ed. 1. Ry where Notice is taken, 
That the Buſmeſs bf Parliament was interrupted 
by a Multitude of Petitions, which might be re- 
| dreſſed by the Chamcolur, and Fuſtices. Where- 
fore it ie thereby En Wat Poetitions 
which touch the Sal ſhould» come finſt- to- the 
Chancellor ; thoſe which touch (the Exrhequer, 
to the Enchequer; and thoſe which tonch the 
Fuſticesg-10r the Lax of tbe Land,. ſbould. come 
wy uftices t And if the Buſineſs by ſo great, 
gare, that the Gbancellor, or Others, 
—— da them. aui bout the. King, ther the Pe- 
ration hall lo rought bafors the, King to know | 
bis. Pleaſure; iſo that no Petitions come. bet 
the King and bis Gouncjh, but by the Hands of 
rhe Chancellor; and the other chief Miniſters; that 
the King ant bis Council may, attend the great 
Afſeirs.of the King's Realms avs. his Foreigtt 


Dominions. 


L This Law dike . aol 5 
that all Petigonm brought ey 


King be —— wo - Time, and Jag 8 
red; there, were brought. according to 

and e he 125 
„ eat | 


ture of; ſuch. Por; 
the Perſon of the Kin 


(81. 


A8 that Petitions did lie for a N "as 


well as for à Frechold, does appear 3 Af: 
pr. 1 r. Bro." Pet. 14. If Tenant by Starure 


159 74 be oüſted he may have A P. b 
9 5 


d ſhall be Teſtoted. Vis . 4. 


Pet. 9 S10P3T 01 © i 9 51 + 4: 111 Fol 


Es. 21. Bro. Peſ. 2. If the bubje 


ouſted of his Term, he ſhall have 1 705 
iron. 2 8 


V Ir, Of A Chattel NN # Man ſhall 


barg hüt Petition of Ri Hold. 
234 H. 655 eg By AM ll hive 
a Fehn of 22 fer Goods and Chattels; 


and the King indor ſes it in the uſual Form. 
1e. is laid indéèed, 1 H. 7. 31 Bro. Pet. CA 

That a' Petition" will not lie of a Chattle. 
And admitting there was any Doubt as 10 


thr Point, in the N err wo are in the 


COVER ENDO e eee eee 
1 will now eurtr into Wits Conſideration mo 


he two. Caſes; Which have deen e 
infiſted upon, as warranting "the ig 


in the Suits which are 18 . a 


mean the Caſes of Sir E 
' T:H#roth : Both of them repòrted by Plomuen; 
and both adjudged + in hs! Reign of Queen - 


Indeed the Pleadings it n-the Ciſes before 


* 
. 
! 


Us have been formed upon theſe Precedents. 3 


SAY. ITT Kell. 


Pio. Com. Sir E. Neville exhibits Ache Barony a 
377 Writing of the late Archbiſhop of Canterbury, | 
dated the 15th f | Nov. 22 H. 8. purpor- 
ting to be a Grant te him, and one Sir 


Ed. Neville, (lately attainted for Treaſon,) of 


che Office of Keeper of ani Parks and: 


Du 3 101194 L 32g 


N 


1891 


of the Rent of 3 J. 10 d. for the Exerciſe of 


the Office, to be received out of the Manor 


of Aldington, Habendum for their Lives and the 


Life of the Survivor; which Grant was con- 


firmed by the Prior and Covent; and prays 


it to be read and inrolled. An 


it may be inrolled. 
The Barons receive e tlie Writin ng; 4 cauſe 
thereupon 


Sir H. Neville alledges, that he is three Years 


in Arrear, and that during that Time the 
Manor has been, and does remain in the 
EKing's Hands; and prays that the Writing 
may be allowed, and the Arrears paid him, | 


and the growing Rent during his Life. 


The Attorney General demurs. And after 


eight or nine Fears depending, Judgment is 
given, That the Writing cn be allowed, and 
the Arrears paid at the Receipt 105 the Exche- 
quer, and alſo the growing Rent. 


Then Sir Heury prays a Writ to the 1 Trea- 
ſurer and Chamberlains of the Receipr to ex- 


ecute the Judgment; whichi is granted. 


It has been obſerved, that the Queſtions | 


made in this Caſe were only, - -: © 


1. If the Office was forfeited wo the : | 


| tainder of Sir Edward ? 


2. Whether the Annuity was not. Sone, | 


5 tho” the Office was not forfeited? ' 7. / 


Not one Word is ſaid touching the Nature 


ft as Manner of the Proceedings throughout 


the Whole Debar of: the Lats, tho? it laſted 


ſo many Years: 


Tis true Plowden was a Remark of his 


ovn, That thereby might be ſeen the Order and 


Form bow Oue, who has a Rent out of Lands in 
the King's Hands, may come to it by Petition to 


be Court of * Petition to the 


Perſon 


4 
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Peron of the King: And bow he ſhall have the 
Judgment executed. For it is not the Order to 
command by Mord of Mouth that the Payment 
be made; but 4a Mrit in Form aforeſaid ſhall be 
awarded by the Barons: Which is a Judicial 
Writ under the Seal of the Exchequer, and is a 
ſefficrent Warrant to tbe Treaſurer and Cham- 
. berlains to pay the Arrears, and growing Rent. 

This Obſervation of Plowdern's hath been 
variouſly interpreted in. ſpeaking to theſe 
- Caſes, according. as the Perſons concluded 
differently. 

It may be- ſaid, bis Obſervation is an 
Argument that he approved of the Mero, 
and look d upon it as Law. ” tc: 41 1219 

But it may be alſo inferre, 

1. That it is an Obſervation which he 
founded only on that Caſe; for he ſays from 
this Record you may ſee good. Reader. 
2. That it was new to him; otherwiſe he 
had not added ſuch a Remark to his Report. 

3. That he looked on the other way by 
irs, as my known, Method in, Caſe: 8 of 
that Nature. 

4. That this was ; purely a Reflection of his 
own. For he is ſo exact a Reporter, that he 
ſets down particularly when the Point is de- 
bated in Court, and when he has it in Pri- 


the Caſe of Sir Thomas M roth, fol. 455. b. 
os He only ſays this Writ is @ ſufficient 
arrant to. the Treaſurer and Chamberlains 
| oft the Receipt to pay the Money, not that it 
is b e to enforce the Tepment. | 


- "Plow. The colic Cale of. Sir Thomas Wroth was 3x 
Com. 452. this. | £ | 
He 


vate from one of the Judges; as appears in 


He exhibits to the Barons Letters Patent, 


dated tlie 13th of October, 38 H. 8. whereby 
the King appointed him Gentleman Uſher of 


the Privy Chamber to Prince Edward, and 


grantect to him; for the Exercite of the Of- 


fice, an Annuity of 20 J. per Annum during 
Life, to be received by the Hands of the 

Treaſurer of the Curt of Augmentat ons, 

out of ſuch of the Treaſure of the ſaid Re- 


venues as ſhould be in his Hands. And where- 


as he had ſerved the Prince from Lady- Day 


36 H. 8. to that Time, and had received no 


Allowance, the King thereby grants for his 


Attendance for the Time" paſt, as | much 


Money as the faid Annuity 
from Lady-Day 36 H. 8. to that Time a- 
mounted to, to be received as aforeſaid. 


And he prays the Letters Patent may be in- 


rolled: And the ſame are received by tlie 


Barons, and ordered to be read and inrolled! 


Then he alledges that King H. 8. died the 
28th of Fanuary 38 Regni ſit; and that he 


exerciſed the Office during the Life of King 


Edward. And then ſets forth the Clauſe in 
the AR of 1 Mar: for the Alteration, Union, 
Tranſpoſing, or Determination of the Cut 


* 


of Augmentations, Ec. whereby it was 


=—_— 
vided, that That Act ſhould not extend 7 — | 


tinguiſh or take away any Annuity, which any 


Perſon had Title to, or ought to have, by Letters 
Patent, or other Writing ſuffittett, under the _ 
* Feal of the Court of Augmentations, before the 
nth of July then laſt: But that the ſame ſhowd 


be paid out of the reaſure of the Queen, in the 


Court to whichthe Court of Augmentations ſhould © 

be annexed; or in any new Court which ſhould be + 

ereFed inſtead of the Court of Augmentations; 
| N 2 


or, 


177 


20 J. per Ann. 


* 
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or, in in Default thereof, in any Court as there 
ſoould be ſufficient of the Queen's Treaſure. 

He ſays the Annuity was ſo many Years in 
Arrear; and prays as in, Sir, H. Neil's Caſe. 

And there is a Demurrer; and Judgment 
for allowing the Letters Patent, and for paying, . 
the - Arrears, and growing Payments; and a 
Writ to the Treaſurer and Chamberlains of 
the Receipt accordingly. P 

There were five Voter debated, and deter- 
mined in this Caſe. OT 12611 c 

1. If there did not want an Averment o 
the Service done to the Prince, i in order to 
entitle himſelf to the Sum granted for his, At- - 
tendance for the Time paſt? 

2. If the Annuity was determinable by the 
Nonfeazance of the Service N the Prince? 

9% If the Service might: be done to. the 
Prince, when King? : -,- 

+ If the Annuity, was. 5 payable! ditto © 
Life of Sir Thomas Wroth: 

5. If this Grays fla 2 tha, Fu ? 2, | 
not bein nted by or Him, bis 
Heirs: nears And, this ſeems to be 
the — 2 of the Caſe; the e 
being ed., to b N upon ie W o 
ſeugrat.. J — w re, Without, thoſe 
Words, ſuch, Ferrers, Patent had been al- 
lowed.. © 1 

Adin: "do the Effect of, the Writ , 4 
of. Bxecution.;,and;.t Writ itſelf is tõ be 
ſeen at large, C 4 Scac 25 4 Eli. . 

He ſays,,afterwards . Payment was made of 
_ the Arrears according to the Effect of the - 
Writ. I Ps: it is not ; faid V. Force of 


cherries 20 339) e 
| : = 11 The 


— R_ 
The Truth is, upon that Writ nothing was 
pald, Sir Thomas Mroth dying not long after. 
But the 5th of November, 15 Eliz. Osborn, 
Morris, Mroth and Clerk, his Executors, pro- 
duced the former Writ in the Court, and 
ſurmiſed that Sir Thomas MWroth was dead, 
having made his Will, and them Executors; 
and that Sir Thomas NMroth had not received 
any Part of the Arrears: and ſo prayed an- 
other Writ, which was granted; and after- 
wards the Arrears were paid. . 
The ſame Obſervation lies upon this Caſe 
as on the other, that in the whole Debate, 
which laſted ſo long, nothing was ſaid as to 


the Nature and Manner of the Suit. But by 


the Points made in the Caſe, and by the Judg- 
ment itſelf, and by what Plowden'tells us that 
Sanders Ch. Baron added to the Report, it is 
plain the only Queſtion was upon the Matter 
in Law, whether the Annuity was determin- 
ed r not , een, en n, Re: 
All the Judges, who argued before my Ld. 
Ch. Juſtice Treby, ſeemed to lay the great 
Streſs of their Arguments upon theſe Caſes. 
He applied himfelf to ſhew; that the Pro- 
ceedings in theſe two Caſes are founded upon 
particular Reaſons, and not upon the Com- 
mon Law, or the Courſe of the Exchequer- 
And for that Caufe it was, that they had 
never been cited in any Law Book as Prece- 
dents, warranting any ſuch Juriſdiction in 
the Court of Exchequer, as was exereiſed in 
thoſe Caſes. n * NeEnmuing fs 
He obſerved, that'both theſe Caſes were 
for Annuities payable in the Court of Aug- 
mentations. Sir Thomas Wroth's Cafe being 
for an Annuity granted under the Seal of that 
e | Court; 


I 94 ) 

Court; and Nevilles Annuity: being alſo 
payable there. For all Lands purchaſed, or to 

de purchaſed by King Heury the 8th, were by 
the Stat. 2) H. 8. c. 27. put under the Ju- 
riſdiction of that Court; and the Manor of 
Aldington was purchaſed afterwards by Him, 
of the: Archbiſhop of Canterbury, in the .32d., 
Year of his Reign; the Deed of Bargain and 
Sale being dated the 11th. of Feb. in that 
Year, and inrolled in the Court of _Augmen- , *® 
tations: Conſequently that Manor was under 

the Survey of that Court. And in the Co- 
venant againſt Incumbrances, which was in 
that Deed of Bargain and Sale, there was 
an Exception of this Fee payable to Sir 
HL ⁊ ⸗wWG o 45 55 
He obſerved further, that by the Act made 
the Firſt of Queen Mary, cap. 10. and that. 
Queen's Letters Patent thereupon, | this 
Court was united to the Court of Exche- 
quer: And that by a Clauſe in that Act, all 
the Annuities pay able in the Court of _Aug- 
mentations were ſaved; and all ſuch Unitings 
and Annexations, &c. and all Orders made by 
the Queen touching the Revennes of ſuch Court, | 
and expreſſed in ſuch Letters Patent, are En- 
acted to be of the ſame Force, as if declared by 
Dee T2 1 ln, 

That after the Union, in theſe Caſes the 
Exchequer ated according to the Power given 
by that Statute, and the Letters Patent. 
That the Court of Augmentations pro-. 
ceeded in a ſummary Way; and that many 
Decrees of the ſame Nature with theſe were 
to be found in the Records of that Courrt. 
And He took Notice, that it was remem. 
bred by a very learned Judge, e 
22 4 ; ; | che 


EH . 
the ſame Way with Him in the Court of 
Exchequer, that my Lord Ch. Juſtice Hale 
had formerly declared, that theſe Caſes of 
Neville and Wroth did depend on particular 
Reaſons; and were not to be urged for Pre- 
cedents of the Juriſdiction of the Exchequer. 
My Lord Ch. Juſtice of the King's Bench, 

in his Argument, did very particularly apply 
Himſelf to take off the Force of this Ob- 
eee Re FORTE. Lf | 
_ "The firſt Thing I obſerved him to urge, as 
an Argument that theſe Caſes were adjudg- 
ed by the proper Juriſdiction of the Court 
of Exchequer, and not by any Power de- 
rived to it by the Union. of the Court of 
Augmentations, was drawn from Neville's 
Caſe; in the Pleadings of which no Mention 
is made of the Court of Augmentations, or 

of any Statute relating to it. ä 
He did admit, that the Manor of Ading- 
ton, which was charged with the Rent, was 
purchaſed by King Henry the Eighth, and ſo 
under the Survey of the Court of Augmen- 
tations; but that being made no Part of the 
Caſe, He ſaid that Caſe was no otherwiſe 
to be regarded than as an ordinary Proceeding 
in the Court of Exchequer, by a Grantee of 
' a Rent iſſuing out of Lands which came af- 

_ + terwards to the Crom. | 
I T ſhall not here repeat what I have already 
 ſhewn, that a Grantee of a Rent iſſuing out of 
Lands, which come to the Crown ſubſequent 
to his Grant, could not proceed in this Man- 
ner to recover it. RR 
But Iwill obſerve as to this Caſe of Ne- 

ville; Firſt, That it is not denied, but if the 
Court of Augmentations had ſubſiſted, * 
5 1 der ! 


* 
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been under the Survey of that Court, and 
the Court of Exchequer could have had no 
Juriſdiction- over it; 10, that it came not into 
the Governance of the Exchequer, till the 
- Diſſolution of that Courrt. 
2dly, That the Court of - Augmentations 
had a Power of ordering Payments of ſuch 
. Fees, or Annuities, will appear . plainly, I 
- think, by what I Galley eren 111 
34ly, It appears that this Fee, or Annuity, 
had been paid not only during the Rei gns of 
Henry the Eighth, and. Edward. the Sixth, 


when the Court of Augmentations ſubſiſted ; 


mas 5 


but alſo during the whole Reign of Queen 
Mary; which was for ſeveral Years after the 
Diſſolution of that Court. The Arrrears ſued 
for being only for three Years, from Micbael- 
8 6 Philip Mary, (which was the 
Michaelmas before the Death of Queen Mary, 
who died the 17th of November 1559,) to 
; Michaelmas the Third of Queen Elizabeth. 
So that this Grant had been allowed be- 
fore in the Court of Exchequer, and Pay- 
ments had been made upon it there for ſeve- 
ral Years: And therefore there was no Oc- 
caſion to take any Notice of the Court of 
- Augmentations on the one Side; or, of the 
other Side, to object that it was not ſet out. 
But the Matter of Law only came under the 
- Conſideration of the Court, whether, by the 
Attainder of one of the Grantees, the An- 
nuity and the Office were determined. 
- Which Objection to the Payment of the An- 
nuity, as it is probable, had been but lately 
.- obſerved, altho Sir Ed. Neville had been at- 


tainted 30 H. 8. for a Fact alledged to be 


committed the 12th of uh, 29 H. 8. 


2 Bur 
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But my Lord Cin. Juſtice of the King's 
Bench did principally inſiſt upon two other 
Points, in anſwer to what was ſaid by my 
Lord Ch. Juſtice of the Common Pleas as to 
this: Matter. | 
1. That the Court of Augmentations was 
never united to the Court of Exchequer. 

2. That the Court of Augmentations had no 
ſuch ſpecial Power given to it, either by 
Act of Parliament, or Letters Patent, for 
Relief of Grantees of Rents; and conſe- 
quently, tho? there had been an Union of 
that Court to the Court of Exchequer, yet 
the Court of Exchequer could not derive any 
Power of acting in ſuch a Manner from that 
Union, 488 5 os 
To prove the Firſt of theſe Poſitions, Dyer 
216. 4. and Coke's 4th Inſt. 122. were cited. 
Where it is {aid to be reſolved by all the 
Judges, 4 Eliz. that the Union was but in 
Shew, and was really Void. For Queen 
Mary, by her Letters Patent of the 23d of 
January in the firſt Year of her Reign, ha- 
ving diſſolved the Court of Angmentations, 
and by other Letters Patent, dated the next 
Day, uniting the fame to the Court of Ex- 
chequer, the ſecond Letters Patent came too 
late, and were utterly Void. And therefore 
it was argued, there could be no Acceſſion of 
Power to the Court of Exchequer, by a Union 
that was abſolutely Void: But by the Dif- 
ſolution of the Court of Augmentations,..the 
Revenues of that Court fell. naturally under 
the Government of the Exchequer ; and Sir 
7. Wroth and Sir H. Neville came to the 
Court of Exchequer, as to an Original Court 


of Revenue. | 
| O But 
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But notwithſtanding theſe Books, and the 
Weight ſuch a Reſolution. may ſeem to have, 
I think I ſhall be able to make it out clearly, 
that the Authority, given by the Act of Par- 
liament Primo Mariz, was well executed by 
Her two ſeveral Letters Patent'of the 23d and 
24th of Fanuary ; and that the Court of Aug- 
mentations was thereby effectually united to 
— VA 2970 iainon: 7 
For, Fir/?, The Act of Parliament did em- 
power the Queen to alter, change, unite, 
tranſpoſe, diſſolve, or determine the Court of 
Augmentations and Revenues of the King" sCrown, 
and the other Courts therein mentioned; 
and to reduceathe ſame, or any of them, into 
one, two, or more Courts; or unite, or annex the 
ſaid Courts, or any two, or more of them together, 
or to any other of her Courts of Record; or to 
erect out of the ſame any other new Court. 
- Secondly, The Queen did intend to execute 
her Power, by uniting that Court to the 
Exchequer. That appears moſt plainly by 
both the Letters Patent, which recite the 
Act, and declare that the Queen did intend 
to put the Act in Execution. And the Let- 
ters Patent of the 24th do recite, that it was 
with that Intent, viz. of putting the Act in 
Execution, that She had, by Letters Patent of 
the Day before, diſſolved the ſaid Court: And 
She did thereby unite, tranſpoſe and an- 
mex the [aid Court diſſolved to the Court of Ex- 
|  bÞequer ; and did thereby appoint all the Lands 
and Hereditaments, which at the Time of the 
Di ffelution of the ſaid Court, were in the Order 
or Survey thereof, to be in the Order or Survey: 
f the Count of Excheguer, according to the Ar- 
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ticles and Ordinances in the Schedule annexed © 


to thoſe Letters Patent. | 
Thirdly, Every thing ought to be expoun- 
ded favourably that the Queen's Intention 
might take Effect; eſpecially, when She acts 
in Purſuance of an Act of Parliament, and 
for the more ſpeedy and ſure anſwering of her 
Revenue, as the Intent of the Act is declared 
to be. NE | 
Fourthly, The Letters Patent, tho' bear- 
ing ſeveral Dates, may, and ought to be ex- 
pounded as .one and the ſame Act, as in 
many other Caſes; eſpecially, when done in 
Execution of an Act of Parliament. 
Fifthly, As to the Quaſi abſurdum & impoſſi= 
bile, in Dyer: We are not now diſcourſing 
upon a Subject of Philoſophy, nor. ſpeaking 
of the natural Exiſtence of Things; there in- 
deed, it would be abſurd to ſay, that what was 
diſſolyed and annihilated one Day, ſhould yet 
have ſuch an Exiſtence as to be united to any 
thing the Day following: But we are ſpeak- 
ing upon a legal Subject, touching the Con- 
ſtruction of a Law, where Fictions, and Re- 
lations, and Concluſions have Place. _ 
That which one Act of Parliament ſays 
ſhall be diſſolved to-day, another Act may 
ſay ſhall be to all Intents revived and united 
to-morrow ; and all Men are concluded to 
ys that the Union is not real to all Intents 
of Law. And as this may be done by ſeve- 
ral Acts, ſo the ſame Act may ſay, that a 
Court ſhall be diſſolved, and that the ſaid 
Court ſo diflolved ſhall be united; or, in o- 
ther Words, may fay that the Queen by her 
Letters Patent may diſſolve a Court to-day, 
and by Letters Patent of the next Day may 
$ O 2 unite 
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unite the ſame Court to another: And when 
that is done, notwithitanding the ſeeming 
Abſurdity, it will be. as really united to all 
Intents as if it had never been diſſolved. 
Now that in effect is ſaid here. The Act ſays, 
the Queen may alter, change, diſſolve or deter- 
mine the Courts; and may reduce the Courts to 
one or more, or unite and annex the ſame to 
any other Court. Here the Queen literally 
purſued both Parts: She did diſſolve it; and 
She united and annexed tt. | . 
The Act further ſays; ſuch Alterations, 

Diſſolvings, and innexings, declared and ſet 
forth in ſuch Letters Patent fhalt be of the ſame 
Force to all Intents, as tho the ſame- were ſet 
forth and declared by Authority of Parliament: 
And if this had been done by Act of Parlia- 
ment, no Body could have ſaid but that ir 
had been well united. | % 

Sixthly, All the Parts and Buſineſs of the 
Court of Augmentations were actually diſtri- 
buted and ſettled in the reſpective Offices of 
the Exchequer, according to the Order of 
the Schedule annexed to the Letters Patent 
of Union, and have been continued to this 


Day under theſe Orders. And would it not 


be ſtrange, that the Letters Patent of the 
24th ſhould be taken to -be-wholly void, but 
the Schedule annexed to them ſhould be good 
and effectual, and take Place, and be put in 
Execution to all Purpoſes s 
Seventbly, It is expreſſy and fully declared. 
by Act of Parliament, that the Court of 
Augmentations was united to the Court of 
Exchequer, I mean the Stat. 1 Eliz. cap. 4. 
H. 15. Jor Reſtitutiou of the Firſt-fruits to the 


Crown. - 
"7 LO Tua 
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That Stat. takes Notice that Queen Mary, 
by the Act Primo Mariz, cap. 10. was em- 
powered to alter or determine the Courts of 
Firſt-fruits, Augmentations, and other Courts 
therein expreſſed, or to unite the ſaid Conrts or 
any of them together, or to any other Courts of 
Record, as ſhould be thought moſt Convenient for 
the anſwering of her Revenues: By Autlority 
f which Act the late Queen by four ſeveral Let- 
ters Patent, whereof two bear Date the 234 of 
January, in the firſt Tear of her Reign, and 
the other two the 24th. Day of the ſame Janus 
ary, did not only diſſolve, determine, and ex- 
tinguiſh* the ſaid Court, commonly called, the 
Court of Augmentations and Revenues of the 
Crown, and the Courts of Firſt-fruits and Tenths, 
and the Furiſdiction and Authority thereof ; but 
alſo did unite, tranſpoſe and annex the ſaid 
Courts ſo diſſolved, to the [aid Court of Exche- 
quer, there to be and continue as a Member and 
Parcel of the ſaid Court; and did appoint the 
Revenues then anſwerable in the ſaid Courts, . 
to the Order, Rule, Survey, and Governance of 
the Court of Exchequer, there to be anſuered 
and accounted for ever, in ſuch Order and Form, 
as in the ſaid Letters Patent, and two Schedules : . 
thereto annexed, is mentioned and declared. 

Had the Act reſted there, unqueſtionably - 
it had done enough to make good what I 
hold: But the Act goes on further and ſays; 
By Reaſon of which Premiſes, the ſaid perpe- 
tual Revenues of Pirſt-fruits and Tenths, . 
(which was the ſubject Matter of that Act,) 
and the Revenues relating thereto were ordered 
and accounted for in the Court of Exchequer. 
Then the Act proceeds to recite the Act 


2 & 3 Pbil. & Mary, for taking. —_— : 


r 
Firſt-fruits and Tenths from the Crown and 
repeals that Act: And enacts, That the ſame 
ſhall be revived and united to the Crown in the 
ſame Eftate, Degree and Condition, and in as 
ample Manner as the ſame were in Queen Mary 
before the Act of Repeal: And that the ſaid 
Revenue ſhould be in the Order, Survey, Rule, 
and Gopernance of the ſaid Court of Exchequer, 
in every Degree, Sort, and Condition, as they 
were, at and before the 4 87h Day of Auguſt, 
in the 2 & 3 of Phil. & Mary; from which 
Day that Act took Effect. | 
Now whether we are to depend upon the 
Authority of an A& of Parliament, which 
does expreſly declare, that by the Force of 
the Act Primo Marie, and by Virtue of the 
Letters Patent of the 23d and 24th Days 
of January in the ſame Year, the Court of 
Agmentatious was united, tranſpoſed and 
annexed to the Court of Exchequer; or 
whether we are to believe the Judges in Dyer, 
who ſay that it was not united, does ſeem 
no difficult Queſtion to decide. | 


Theſe two Things muſt be obſerved. 


1//, That by this Act the Firf-fruits and 
Tenths are put under the Survey, and Gover- 
nance of the Exchequer, only as they were 
at the Time of the Act 2 3 Phil. & Mary; 
and by the ſame Act it is declared, in what 
Manner they were then annexed, and put 
under that Governance; that is, according 
to the Letters Patent Primo Marie: So that 
they are annexed to the Court of Exchequer, 
in the Form, and by Virtue of thoſe Letters 
Patent, or not all. And the Annexation - 

i dle 


rm. 


the Court of Augmentations being exaclly in 


the ſame Manner as that of the Fir/-/ruits 
if the one was good, the other muſt be ſo. 
24ly, That if there was not ſuch an Union, 
it may be queſtionable, if the Exchequer at 
this Day has any Juriſdiction as to the Reve- 
nues which were under the Survey of the 
Court of Augmentations ; there being a Clauſe 
in the Act 27 H. 8. cap. 27. that, all Proceſs out 
of the Exchequer, to or againſt any Perſons, for 
any Rents, Iſſues or Profits, relating to any the 
Lands, which by that Af were limited, to be 
under the Survey of the Court of Augmentati- 
ons, ſhould be clearly Void, and of none Effect. 


Tf any thing more was neceſſary to be ad- 
ded after ſuch an Authority, it is plain, 
that it was the received Opinion of the whole 
Kingdom, and of the Court of Exchequer 
itſelf, that the Court of Augmentations was 
united to that Court. This will abundantly 


appear by the Caſe of the Executors of Sir- 


Walter Mildmay, Chancellor of the Exche- 
quer, reported in the Earl of Devon's Caſe, 
11 Co. 91. which Caſe ariſes upon a Warrant 
of the Lord 'Treaſurer, and Under-Treaſurer, 
for allowing to. Sir Walter Mildmay 140 J. 
Frenz; in Conſideration of the Increaſe of 


is Buſineſs, by reaſon of the Annexation of 


the Court of Augmentatiuns,. and Firſt-fruits to- 
the Court of Exchequer. - 
Iwill yet add one more Authority to prove- 
this; and it is in the Office of the King's. 
Remembrancer, Mich. 1 & 2 Pbil. & Mar. 
Rot. 175, and was the Caſe of a. Lord Ch. 
| Juſtice of the King's Bench. 


There 
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There it is found in the Accounts of the 
late Treaſurer of the Court of Augmentations, 
that there had. been granted to Sir Thomas 
Bromley, Chief Juſtice: of the King and 
Queen's Bench, an annual Fee of 6. 135. 4d. 
quarterly, out of the "Treaſure in the Hands 
of the Treaſurer of that Court, for divers 
” __ Cauſes therein mentioned; which Fee had 
been paid to Michaelmas Primo Marie. And 
thereupon Sir Thomas Bromley comes in pro- 
pria Perſona ſta, & pro eo quod dicta Domina 
Regina nunc annexavit & untvit dictam nuper 
Curiam Augmentationum & Revencionum Corone 
Regie huic Curie Scaccarii ſui, ¶ Prout in memo- 
randis hujus Scaccarii de Anno Primo Regni 
ſui, vis. Inter Record de Termino Sci? Hill 
Rotlo Cc. ex parte bujas Remem', plenius li- 
guet de Recordo,) petit quod ipſe tam de dicto an- 
nuali feodo 61. 13 8. 4 d. Ec. durante vita ſua, 
quam de 10 l. ſibi de Arreragiis ejuſdem feodi a 
feſto Annunciacon B. Marie Virginis Anno 7. 
Ed. 6. debit” & ad hoc minime ſolut', ad recept 
hujus Scaccarii de Theſauro Dominorum Regis 
£9 Regine ibidem de tempore in tempus remanere 
coutingen ſatisfiat. Super quo, pro eo quod Scru- 
tatis Rotulis & Mem” did Cur” Aug Gc. in 
hoc Scaccario modo remanen', It did appear | 
that the ſaid Fee was granted, and that it voy 
had been anſwered and paid at the Court of 
Augmentations, and that he was not ſatiſ- 
fied hig Arrears, as he had alledged in his 
Petition: Conſiderat* eſt per Barones quod eidem 
Thome Bromley de dico ſeodo de 61, 138. 4d. 
per Annum ad diclos quatuor Anni Terminos du- 
rante vita ſua unacum Arreragiis pred” ſibi debit” 
ad recept* hujus Scaccarii de T heſauro, Sc. ibidem 
de tempore in tempus remancre contingen” Satiſ- 
Fat, Cc. | Here 
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Here is a Judgment founded upon this very 

Point of the Union and Annexation of theſe 
Courts. iin 

I have mentioned this Caſe, becauſe it 


ſeems to me a very full Authority; at leaſt 


the Lord Ch. Juſtice Bromley thought ſo. 
But the ſame thing does appear by the whole 
Tenor of. the Proceedings of the Court of 
Exchequer, in relation to Caſes which were 
before of the Juriſdiction of the Court of 
Augmentations ; wherein, the ſummary Way, 
| practiſed in that Court, was taken up, and a 
great Variation made from the antient man- 
ner of Proceedings in the Exchequer; which 
amounts to a plain Proof of this Matter, that 
the Court of Augmentations was really united 
to the Court of Exchequer. 1 
I proceed now to the Second Thing inſiſted 
on by my Lord Ch. Juſtice. That, admit- 


ting it to be true that the Gurt of Aug- 


mentations was united to the Court of Ex- 

chequer, and ſo the Powers of that Court 
transferred to the Exchequer, yet it would 
have no Conſequence to make good the 
Point for which it was urged; viz. that in 
theſe two Caſes of Neville and MVrotb, the 
Court of Exchequer acted as the Curt f 
Augmentatious, and by a Power ſuppoſed to 
be veſted in the Exchequer by that Union : 
Becauſe the Gurt of Augmentations itſelf 


had no eſpecial Powers given to it, either by 


Act of Parliament, or by Letters Batent, to 


determine of, and give Relief to Grantees of 
Annuities and Rents, in the Manner it is 

done in Newile's and Wroth's Caſes; but that 

all which was done. in, the erecting of that 


Court 
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Court, was to make it a Court of Record, 
and a Court of Revenue to ſuch and fuch 
Lands: The Conſequence of which was, that 
it had all the Powers incident to a Court of 
Revenue, and as ſuch could give Relief in 
| 2 Caſes; becauſe in the like Caſes the 
Court of Exchequer could, and always had 
iven Relief. e e e 
And to make this out, ſeveral Caſes of the 
like Nature, decreed in the Court of Augmen- 
tations, wherein Relief had been given to 
Grantees of Fees and Annuities, (Which were 
found in a Book of that Office,) were cited as 
ſo many Authorities for this Opinion. And 
that, in like Manner, Relief was given in 
the Court of Wards, and in the Court of Sur- 
veyors, to Grantees who came thither for 
their Annuities; which were new erected 
Courts of Revenue: And therefore, if thoſe 
ſeveral new erected Courts ated in that Mat- 
ter without a ſpecial Authority, it was ar- 
zued, that it might be concluded to be by a 
Right incident to them as Courts of Re- 
venue, and in Imitation of what the Court 


of. Exchequer, which was the old Cburt of 


Revenue, could do before by the Common 
This is an ingenious Turn of an Argument, 
Which was drawn by my Lord Ch. Juſtice 
_- Freby to a contrary Purpoſe, from the Prac- 
tice of thoſe new erected Courts, if it will 
hold; but T think it will not. e 


— * 


- For if it cannot be ſhewn that antiently, or 
at any time before the Union of the Courts 

of Augmentations and Frf. fruits to the Court 

of N The Barons of the Exchequer 


did give Relief to Perſons who had — : 


— 
of Annuities out of the Revenue, or out of 
Lands in the Hands of, the King, upon Appli- 
cation made to Them immediately, in the 
Manner we are now ſpeaking; unleſs, in Caſes 
. where the Party applied to the King by Peti- 
tion, and the Treaſurer and Barons were au- 
thoriſed by the Great or Privy Seal, or by 
ſpecial Indorſement upon the Petition: And on 
| the other Side, if it muſt; be confeſſed, that 
as ſoon as ever theſe new Courts were ereCtec 
They did conſtantly exerciſe this Power: And 
if it alſo cannot be denied, but that as ſoon 
as che Courts of Augmentatians and Firſt-fruits 
were united to the Court of Exchequer, and 
not beſbre, the Court of Exchequer began to 
proceed in the ſame Manner as thoſe Courts 
did, as to Caſes which were before under 
the Survey of thoſe Courts: The proper 
Inference muſt be, not that thoſe, Courts, 
in the Exerciſing theſe Powers, did purſue 
the Courſe of che Exchequer; but on the Con- 
trary, that the Court of Exchequer, in takin 
up a new Courſe after the Union, did a- 
according to the Manner of the Courts of Aug- 
mentations and Firſt-fruits. „ 


” 


To examine this Matter a little further, 
three Things are properly to be conſider d. 

1, If the Barons, as ſuch, did at any 
time exerciſe this Power of giving Judgment 
for the Grantees of Rents iſſuing out of 
Lands in the King's Hands, or of Annuities 
granted out of the Revenues of the Crown, 
to be paid by the Treaſurer and Chamber- 

lains at the Receipt of the Exchequer, upon 
Application to Them. 
I ſpeak of what the Barons have done in 
the Court of Pleas; ao, in the . Exchequer 
: 2 


Chamber, 
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Chamber, upon Matters of Equity, and 
other Grounds upon which the Chancellor 
and Barons are impowered to proceed, ſome 
Relief may be given in vs 15 *Annmaittes; 
and Rents. _- 11 i 
2dly, If a Pbwer was veſted in the Court 

f, Angmentations | to give Relief in ern 
Ca ſes. 3.4 £220D::. 167 

3dly, If by the Union what Power was ſuf. | 
ficiently transferred to the Court of Exche- 
„ DST: 3957700 0 THT 

, Fl holes b 2d 3048 gf. 4: 37 

As to the Firft of theſe Leides I have e. 

ken in great Meaſure already, by ſhe wing, 
_ If, The Method taken heretofore by Sui- 
tors, who applied by Petition to un Perſon 
of the King. 
 _ aly, By the Authorities 1 cited: to how; 
that in ſuch Caſes the Party. had no 38 i 
but by Petition. 
_ 3dh, HY ſhewing that eng the Re- | 
. eords.of the Exchequer, upon all the Search 
I could make, I ave not found any thing of 
this Kind before the Time of the Union. 

I have been more particular in my Search 
during the Reigns of H. 8. and Edw. 6. And 
in the King's Remembrancer's Office I find, 

during thoſe Reigns, and ſo afterwards du- 
ring the Reigns of Queen Mary and Queen 
Elizabeth, Writs of Liberate to the 'Trea- 
ſurer, and alfo to inferiour Officers, and 


ts de Alocatione Lale to the Treaſurer 
oc . 7 . EE paſſing the Great Seal in the 


me Manner as aneiently, for Annuities 
made payable at the Receipt of the Exche- 
uer, without any Alteration from the old 
ourſe; and | — Writs of 4 855 fel | 


1 Sore — 3 
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for making Allowances upon Accounts in the 
ſame; 5 5 former y: So that, as to 
Saane Js perly, of the Juriſdiction "bf the 

Court o d the G are 
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ug I fhall proceed th bes to hd Sen Point, | "7 
to ſhew that the & of Parliament, and Let-' 1 — 


ters Patent, the Curt of Augmentations and 
Revenues of the Crown was fully inveſted with 
this Power. to give Denk in fuch Caſes, as 
thoſe. of. Moth, and N | 
In Grder to this I will | pren ie, that vg 5 3 
the Eighth, e oy ower as much as 1151 8 
ef our Kings, and having N Deſigns, 
early., in his Reign endeayour to get ue . 1 
Parts of the Revenue of his Crown more . 
immediately under his Private and Perſonal | LP 
Direction, than, the old regular W 
of the TAE, would, allow of. 
: e in, His ae Year, He 
pracyred in A of arliament, tor: putting 
divers Lands under. the Survey of Perſons, 
commiſſioned. by Him, np; ſtiled'his General 1 


1 'OrS.. 

| Fwenty-ſoxth. Year, 1 the TY 
S TPO ths were e given Him in Parlia« 
— He preyalled to have the n in | 


a new Method d not in the 

The Cansei ts for the F K e mi aur 
be made with the Lord Chancellor; and the 
Money, or Securities were, in that Caſe, © to 


remain in the Hanaper ;, Or the Cormpolitidels. 
might be. made with Commiſſioners under 


the Great Seal; and then the' Securities 
taken, and the Monies paid, were ta be paid 
and remain with the Treaſurer of the Kings 
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The Value 1 Eceleſiaſtical Revenues were 
to be enquired of by Comniſſnons under the 
Great Seal, and a Certificate was to be return'd 


thereof, and on ſuch Certificate the 'Tenths 
| were to be aſſeſſed by the Treaſurer," Chan- 


218 Chamberlains, and Barons of the Ex- 


chequer.; bu the Moni was to de er the 
8 Sf eh the Edd or as the King 


ſhould nn, and his _Acyfalreahiees art 


made fi ſcharg es. 
The Treaſürer 5 bs Chamber is"accoun- 


Be hp 185 King, and not! in de Exches 


wa e Aa; es next Leer 
ving aſterles, having 
mage a great, Change; and the King Ending 
imfelf. obliged” to f ward thoſe who aſſiſtedl 
TE 7 Well ab to provide for the Sub- 
* "the. Abbott, iots and Monks, 


ho now Fer ned. 1 their Houſes; and 
"-very"troable- 

Gu el, dimon? Law Method was 
85 be 7 te ld 175 procure by the "AQ 
21 H. 8. cap. 27. the Chart of Augmentations to 
be erected, and m made a Court of Record. And 
there Were appoir ted for it two "Seals, and a 

hancellor to have f. the keeping of them, Who 
is the chief Officer; 5 and a Treaſurer, Attor- 


85 ney, and Bolicitor, and ten Auditors, and 


ſeventeen. Receivers. 5 
The Duties of chez Officers are eſcribed 


in the Oaths appointed for them. 
And it is plain by the whole Frame of the 
t, that nothing Trad farther from the In- 
ntion of the Law. makers, than to form 
is Court upon the Model of the *Exche- 
quer; on the Contrary, ir is made 'a Court 
of Equity. The 


III 1 


|- "The: Oath of the Chancellor is, in effec, 7 
the ſame with that of the Chancellor of 92055 


land. The Qath of the Treaſurer is, in E 
the ſame ich that of the Freaſurer of Eng: 
land. And the Attorney, and Solicitor arg 
| ſwiorn'to-be xeady, at the calling of BR, Chan- 
collon, to hear and determine Cauſes depeny 
ding before the Chancellor. _- 
Ihe Clexk is made Regiſter. for all De- 
crea Orders made by the Chanceller bi 
Gouncil:: 21811 22% 1089.9 
The Chancellor is impowered to ws Be: 
cognizances,. which. are to have the 
Recognizances:taken.in Chancery; and br 
Proceſs, as in Chancery, i is co go upon them. 
And upon Iſſues joined in the Court, the 
Record is to be delivered by che Hands af the 
Chancellor te the Juſtices of the, King's 
Bench, as upon Iſſues e in Chancery. 
The Proceſs of the Court is to be after 


the Mauner: of the Court of the N of 


. Lancafter:t. And the. Fees. of the. Officers, Cc, 
are to be ſuch. as in the Dutchy Court. And 
all Proceſs out of the Exchequers, as to any 
Lands put under the Juri ee ths 
3 is Enacted to be void. N 
I think when, as to. the firſt, Matter w 

this Act, nothing can be more clear, t 
that it was not intended, that this Court 
ſhould be another ſuch Court of Revenue as 
the Exchequer was. 


For, I/ The very Inſtitution of it had 
— uſeleſs and ablard; for the Exchequer | 


could: have done che Buſineſs A 
241y,, It is in Part conformed to the Court 
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the Dutchy ; ; both which are Courts of 


Equity. 30 


34ly, It was plainly intended to be 6 Court | 


Of Equity in its Inſtitution, and to proceed 
by way of Decrees, ' and act according to 
Bitretlon; and therefore not to be like the 
Court of Exchequer, which is a Court of 
Law: I mean the Court of Pleas; held” we 
fore the Barons; for the Court of Equity 

the Exchequer is quite of another * 


« 17378 MAIL! Fi 1 4 A= 1 * 18 2 


1 

This Statute, or Erelti the cf g= 
e proceeds to 4 the Treaſurer 
to account before the ren and two of 
the Auditors. au 1. 


The Treaſuter is to be allowed: all” ſuch 


Sum as he ſhall pay to Patemees of any 
Fees or | Annhities to be granted unter 1 
of that ur: Or ta any other Perſons, by Vir- 
tue f the King's Warrant,' or by Bill fignedt 
Or as be ſhall be commanded to pay by. any Bill 
ſigned with the Hands of the Chancellor, Attor- 
ney and Solicitor, or any two of them, upon 
fach Conſideration as ball be thought W W nz 
by their Diſcretions.” n. 
See then how far this Court is impowered 


ges, 


to give Relief to Graileved of Fees and An- 


nuities. _ 
17, The Treafurer'is put under the Direc- 


tion of the Chancellor, Attorney and Solici- 


tor, or any two of them; and to account be- 
fore the Chancellor. ” aces: f Yet £2336] 


24%, He it to be allowed: ach Senld noch 
| ſhall pay to Patentees for Offices; Fees and An- 
#uities granted under the Seal of the Curt; 


which is * the Caſe of Sir Tho, Wroth. 4 
34 7 


repos _— the preſent Caſes, have nb —_— i 


Seal 


170 


34h. He is to pay ſuch Sums, as he ſball 


be commanded to pay by any Bill figned and 
ſubſcribed with the Hands of the Chancellor, 


Attorney and Solicitor, or any two of them, upon 
ſuch Confideration, as galt bo Thought Curve. 
nient by their Diſcretions. - 

By the Act 37 H. 8. cap. * and x Rau. b. 
cap. 14. the Chantry Lau are put under 
the Sutyey of the Court of Augmentations, or 
ſuch other Court as the Ki King p pleaſed. © 

My Lord Ch. Juſtice Trehy did obſerve, 
that the 'Decrees ra Pat of this Court 
were ſigned on the Record by the Nur 
; cellor, een y and Holy or two of 
thein; which not being practiſed in any o- 


ther Court, might be very well taken up in 


Purſuance of this Clauſe, that ſo they might, 


within the Letter of e Act, be n 


to the Treaſurer for ,Payment. 
1 'T Bar 4 full Lade which 3 


* Strength. | to this Obſervation of his, har 9185 
Decrees were looked upon AS Ding 


in the Meaning of the Act; we I 585 * | 
gſt the Decrees of the Court of Augmen- 


77 8 2 made in the Behalf of the 


Poor of 9 i Yalbrooke, upon a Petition 
of the Far on * Church-wardens, reciting 
a Petition to. the Chancellor of the C of 
- Augmentations in the famie Year, and an Order 


thereupon, for the Payment of ſome Money 


which the, King had given and appointed for 


the Relief of poor People: And it is depreed 
thereupon, that the Parfon and Church- 


p01 | 
wardens ſhall have the dum demanded, to be 


paid by che Hands of the Treaſurer of 
Court! 3 and this Bill figned ”. the Hand of 


in 


11 
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Ge 6: &c. "art be to the Neaſuler of the 
Was Court a uffciert Warrant. 


ithout going further, 1 think wWe 
= may 5 "reabably conclade | Sir Nevilte's 
b. a he e to have come vithin this atfe. For 


ste came eo. the 
Lage tn 5 1 6 & we. nd: Sir H. Neville's 


Snnuley, vin ora pe bs till "Michaet- 
ma before tlie rs Queen Mary, 
N. 1 ittle. Jo Ry to de, but that he 
Had a | t of Augmentations 


© 


2 75 he Warrant for Payment 
ontinued ſo before and 
t Court to the Exche- 


| 1 85 i upon the Artainder 
ville was Wade: and ia, A 
rther Conhiemation © _  - 
Te tA, to the, 1 1 9 55 5 ing Zr the 
ighth bags gf, e 
aſter of H 55 1 ex Xeluding it from 
mar Juri 5 Fe Re chequer ; 
i 2275 175 455 ns 7 5 LY, 45: 
J + of Firf-frvits 2 e ed, 
r ng Pe Mot tel hy Scheme: he 


. a oo ſa Year 


5 IM _ 
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. 


The ſame A i 8 10 J. e the Pow r 
of the — Ant ame, a 
Wat all Payments 15 ＋ "the" 
the ſail Gurt by Decree or nmandment b 1 
Chancellor, by Aﬀent 0 the Conte, "for Þ Jing. 
1 or r Leco moe . e 209 of 


. 


[re 7225 17 5 Cour vinentations; 
2 e of 855 Tard OF 
the yr 8 ſpe 1 R — Rag *:- i 
old, o bc i 
ſerved” {anti a the Ct ln, prmcarati. 


ons; or to any Charge upon 145 5 om 10 

the Court 07 Ke { Fug 1 5 The” aticelly 

ang Cooney 1 Core EY pentatiqns, 

7777 faen Dethahde, | 

and by hpi 2 — ta beth Y 75 Zererfifrt A 
1 pr wept and to teceree Recomphates, RE" out 

of the Kings Fo | e, Where” Equity all ap- 


a wes "has —_— 
333 
n 2 5, and 


the Rules or : in 
8 


determine" "ai ED #7 af 


mine an 
erects a ew Cour > b& tale FP 
nn e Bo e K. evenues of 5 8 
Cromon: And directs 2 all Revenyes; in 
der the Survey of the former Courts) th 
de put under the Goyerniniene"'of "this 
iris the Officers, "and + 


r, inthe Caſes mentioned in 


2 2 rg 1 74 1 


make Allowances for all Payments o 
ties, Fees, c. and to. give Diſcharges: And. 
that the Treaſures ſhall pay all Monies, Fees,, 
or Annuities, directed by. the King's Letters 


Av 
A 


Council of. tha 
_ exciſed, in a ſum 


K b them * 
1 5 


4 1716 1. ry 
of ee ee and other Officers; and' to: 


Annui- 


Patent; or mentioned in an . Warrant di- 
rected by the King; or in any Warrant, or De- 
cree, or Order to be made by the Court, or 
heretofore made in the Court * Augmenta- 
e or. General Survey; or granted by. 
ters Patent ſealed with the Seal « 


de er. "the aid former Courts. But Pen- | 


fions:to religious Perſons, or Fees, or Annui- 
ties, chargeable, upon Monaſteries, were to 
he paid by the. e. of the Counties. 
Xe of 3 TATE confirmed With 
arliament. .. 7, 
| L have been 2 t dS, in ſhewi 
Powers veſted in 7 
E 
of:Parli ament, 2 Letters Patent: But 
I thought, it.material to 7 ey that a Power 
was velted, in the. Chancellor and. 
of th Cour, and tht ro be exe 
mary Way According to their 


—— bg dame be. 


and ee S 5 


oy — their Bu, fnck. Wach was s the Thing. 


ee Vellum, l LEE 
955 the, Court of ; Aug mentatious, in the Time of of 


A $. which: contains, the: firſt! — 


1 27 1 


- after the Erection of the Court; and alſo a. 
Book of Decrees of that Court, during the. 
firſt four Years of Ed. 6. which was cited by 
my Lord Ch. Juſtice ;. and alſo many De- 


crees in the ſame Reign entered upon Parch- 
ment Rolls, all remaining in. the Court of: 
Augmentations: By which it does appear, 
that Court acted merely as a Court of 
Equity. * _. * | 


The Bills, (o which there is one entered 


at la with: the Proceedings upon it, and. 
the Minutes of the Decree, and, after that, 


the Decree itſelf drawn up,) are in Engli/b, 


in the Form of a Petition, and the Caſe 


comes to hearing in a ſummary. Way, and. 


the Decree is made; and if it be for Pay- 
ment of Money, it is decreed to be paid by 


the Treaſurer of the Court, and this Decree. 


is always mentioned to be His ſufficient War- 


rant and Diſcharge; and the Decree is 


| Chancellor,.. and. Sgned | 


_ -/ Theſe Proceedings: ſure are not in Imita - 
tion of the Court of Exchequer before the 


C 
Amongſt theſe Proceedings. there are 


hundreds of Decrees for Annuities, Penſions,, 


71 Rents, Fees, s So that this Court was in: 
full Poſſeſſion of this Authority at the Time: 


of. the uniting it to the Court of Exchequer. 


| 80 Tirdiy, The only Thing which remains, is 


ſufficiently transferred to the Exchequer: ._ . 


The ſame Power, which the Ack. 1. Mari 
caps 10. did give to Queen. Marys, far, diflol-- 


ving; the Curt. off Augmentatious;. and uniting: 
os. mig 6 rl} 


N 


1 20 1 


1 was by the AR u Fa... 
6. cap. 2. given to Him, in almoſt the fame 


Words; except only that there is a new 
Proviſo, for the further Saving of Annuities: 
payable out of the Court of Augmentutions, ad- 
ded in the Statute of Queen Mary. 

1 fuppoſe it will be granted, that the . 
Words of that Statute aro ſifficiene to fave 
the Fees and Annuities, payable in he Conrt 
A Aignentations, from being loſt. bythe! dif. | 
olving, or annexing of that Court. 

Then the Letters "Patent of — 
un annex that 
Court 20 2he — there to de undi. 
nue ust Member, — 'tbati unt, do 
feem ſüfficrent to carry over the Buſineſs. and 
3 of that Court to the — '6f Breche- 

under ſuch Orders and Form * 


Ap de in the" Schedule annext chere 


By the xth Articte of that 


F 1 | 


Annuities, Fees, Penſions and Corodies, ac- 
cording to Grants allowed and inrolled; un- 
leſs they Thall have ſpecial Command mont to * 
the contrary by the Court. And as for 

Payments of tfiat Kind to be madecat the 

Receipt, beſides tliat the Act itſelf gave an 
Authority, there was a general [Dormatt 


wy Seal 8 with che Treaſuret and . 


And as this Powers of the Court of Migu — 
tatious were ſufficiently veſted in the 5 
of Exchequer, by the Act of Parliament and 
the Letters Patent; ſo were the iſame; from 


the Time of the Union; exerciſed accordingly. 


On the Tiwenty-fixrh af amury, 1 9 
the Lord e . open Court; del by 


£ 439.3. 
vers the Letters Patent for difolving an | 
uniting the Court of Angmentations; ite . 
were received by the Lord Treaſurer, Chan- 
cellor, and Under Treaſurer, and Barons, 
| 86 were inrolled 1 Marie Rot. 80. in the 
ſice of the King e Ty 
And the next. aer 1. erm the Grangees 

of Rents. come in great Numbers, and ex- 
Hibit their 4 Patent under the * 
of the Court a Augmentations, and pra 
A Fer the Decites of 
727 Court, Whereb y they are intitled; 4 11 

is done: thereupon, without more 
Fe the. Barons order that the Ar- 
ts Gown owing Payments of the Annui- 
— yh, he ps at the Recerpt of the Ex- 
ner. try .is AE Satisfiat. © 64 
Haſch. 1 5 Pope's: Caſe, and 

0 14 1 others. . 51 95. I 1 vol Rot. r 
al: the Proceedings are fummary ; - 
- ſometimes upon the Oath, of the Party, that 
he was not paid in the ſame Manner as 
in the Court of Augmentations. For this, ſee 
.Glaſcie's Caſe, 1 Mar. Rot. 29; Pantwent- 
ort h's Caſe, 1 & 2 Phil. Mar. Rot. 158; 
Aich. 1 & 2 Phil. & Mar. Rot. 175. Sir 
1 Hroniey's. Caſe; S Rct. 220. -Thoinpſon's 


And very great Numbers of theſe Caſes 
are entered in the A of the Ki Re- 


* Elizabeth : Faſcb. 2, ins Rot. 145. Fi 
. Mic h. 2 Hlix. Rot. 196. Badcack's . 
3 Eliz. Rot. 148. and downards for ſon 

Time; tho by Degrees the e * | 


len eee at 2 
— tat 


ns 


| 1 ſhall per d no more Time in ſhew- 


ing, that t 


1 


£ 
» 
* 


eſe Decrees, or Orders of the 


Barons, of which ſo many are to be found 
after the Union of Court of Augmentations, 


| _ were founded upon the Power transferred 
the Union to the Court of Exchequer. 
I will only add, that as the Cafe ſtood up- 
on the Act 1 Mariz, admitting the Curt of 
Augmentations had been utterly diffolved, and 


the Revenues, which were under the Survey 


ment of the Exchequer as the original Court 


of Revenue; yet, nevertheleſs, the Barons 
were ſufficiently authorized to order the Pay- 
ment of Annuities, which were payable in 
the Court of Augmentations, by the Clauſe in 
the Statute, 1 Mariæ, which favs, That ſuch 


Fees and Annuities ſhall wot b» extint, bit in 


- 1. - 


5 Default 0 ſuch Annexation, &c. ſhalt be paid 


out of the Queerfs Treaſure," in any of the _ 


Queens Courts where * Revenue ſhall 


* 


 ficers of the ſame Court, in ſuch Manner as 


ſame might have been done, of been paid, in any 


be to 7 the ſame, by the Hands of the * 
the. 


other Court or Place, if this Af bad not been 


The Conſequence of which would have 


been, that as the Annuities were payable be- 
fore by the Treaſurer of the Court of Aug- 
_mentations by the Order of that Court; ſo, 


by the ſpecial Authority given by this Act, 


the Court of Exchequer might direct the 


fame to be paid by the Treaſurer of the Ex- 


cChequer; and ſuch Direction, in thoſe parti- 


cular Caſes, would be a good Warrant in 


Point of Law. And yet, no 
would be deducible from thence to 
VVA 1 


ment 
aintain 


L 121 


the judgments now MA which relate 
to Grants which never were under the Sur. 


vey, of the Court of Augmentation. 
But beſides what might be inferred from 
this Statute, the Treaſurer and Chamberlains 
of the Exchequer had a full and ample Au- 


thority, under the 5 Seal, for Payment 


of the Annuity to Sir Thomas "IWroth. The 
Privy Seal bore Date the 19th of "March, 
2 Eliꝝz; and indeed, it is the ſame Privy Seal, 
which is mentioned in the Report of Sir 
Malter Mildmay's Caſe, cited, in the Earl of 
Devonſhire's Caſe. 11 C9. gr. 8.7 4% DIGH 
hape not been able to recover a Copy. wt 
that Privy Seal; and tlie Entries of the pe 
of that Vear are loſt, or burnt, as moſt of 


them are. But it is recited in a. Privy Seal, 
bearing Date the 27th of April, 2 Tat. t. to 


1 . among many other Things, a Gene- 
Authorit Bes che T ceaſurer, Cha amberlains, 


yu and, Under- reaſurer 125 the Time being; to 
make Payment of all Annuities, Fees, Wages, 


Diets and Rewards, and the Arrearages of 


the, ſame, as ſhould be due to any Perſons 


wharloever by any Nignment, Act of Par- 


lament, Letters Patent, or otherwiſe how- 
ſoever: And, by the fame Privy Seal, King 


James does command Payments to be made 
According to the Tenor and Effect of the 


aid Privy Seal of the 19th of March, 2 Eliz. 

So that tho? the Original Privy Seal is not 
to be found, yet it is ſufficiently recited in 
this Privy Seal of King James; and Mention 


0; made of it in the Entries of the Pel in 


many hundred Places. And the Privy Seal 
of the roth of June, 1 Fac. 1. does again take 


Notice of the ſame; and does give the like 
3 . pk 219K 1 large 


© — 


>" 


2 I 22 71 
| large oo general Power for Payment of An- 
nuities, Fees, Oc. 
And therefore, it Was not at all ſtrange 
that the, Arrears of Sir Thomas Mroth's An- 
. | - nuity... were paid, when the Writ of the 
; | 9 25 quer had certified the Treafurer and 


amberlains that it had a Continuance, and 


what was the Sum to which the Arrears 
did ts But it wa as paid by Force of the 
ivy Seal. weve e N 
lr mighe he paid, as Pl nden Epreſſes it, 
according to Ns Hes, the Ne but not 
by the Authority of i it. 
And upon the fame "edi i it. "i, that the 
F Objecklon drawn, from the Liberate, which 
| from the Barons to the Treaſurer and 
.C hamberlains e every Term, pro neceſſariis Srac- 
Tarii, (as if e any Fade in the 
Barons, to direct the iſſuii lone out of 
the Receipt) d des fall to the Sc e My 
L4; Ch. uſtice 22 5 obſerve, that in the 
Payments made of thoſe Sums, pro neteſſariis 
Scaccarii, never Notice was taken of the 
1 8 hut the e was formed u 
the Privy Seal, aut horizzng ſuch Payments. 
And in the Entries, Wh hich are 10 the Pelts, 
of: this Pa 755 11-216 long Huben 2abetY's 
Reign, (I m om the Tourteenth Year 


downwards, . the other Hooks! Are loſt,) 


the wy vg 22 Fong, 793 1 1 Bil- 
51 Fo ed the 12 Ira Aten. 2 Eliz. and 


ate directed to 125 22 * and Cham- Sy 
he Count Ui Erebe- | 


| 1 Mhe-Charges of 
0 for ſuch a Term. 
Indeed in ore Place I find there is an O- 

- miſſion of can. the Privy Seal; but 


that 


ww ; 


that is but PE, Br. of the Clerk : And 
I find ſuch Omiſſions too often made in thoſe. 


ments in the 


from the [nconnenience ; 'noaconfiderable Ar- 
gument in Law: Which is, that if the Kings 


Application of the VG, who has 'a De- 
mand thereupon for an 


[123 ] b 


Entries, in other Caſes; tho* it be plain, 
there was an Authority under the Great or 
Privy Seal, > by other Entries of Uke Pay- 
ane Books. | Fe 

So that this Liheraze amounts to no more 
than a Certificate of what the Sum is: The 
Warrant for Payment is the Privy Seal. Tho', 
perhaps, in that particular Caſe, the 'Trea- 
ſurer and Chamberlains have a greater Lati- 
tudes than in any other: For Gervaſe of T7. pial. de. 
bury reckons up thoſe Payments, de minutisScac. Lib. 
necęſſariis Seaeparii, : as Payments 10 N t. c. 3. 
make, Fus brevi Regis. 7 7 


1 have been too long already ; 1 but 1 will 
add one e Conſideration more, which does ariſe 


Treafure be ſo far ſubje& to the Admini- 204 
ſtration of an ordinary Court of Juſtice, as 
that. it muſt be regularly iſſued upon the 


or any other 
Debt, (for I do not ſee but the Reaſon is the 


ſame z). This may . Jann to the' weakenii of 
| the publick Safe v ery high' Degree.” 


The a $0 xchequer cannot, as 
ſuch, be. conuſant of the N ceſſities of 'the 


State; : And if They were, and knew them to 


be ever ſo 
to one Rul 


relings, They "muſt act according 
and mülk order a Penſion, 


granted upon no Se ation, or, perhaps, 


upon a very 


for a pernicious End, 


ne, and 
— be pai * the 3 7 Money, which ought 
be employed bly, was provided b. 
887 e 


2 i. OW iter 
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Y L > 2 of 
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err ms ge 
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183 125 ſuppreſſing a Rebellion, or 


reſiſting an Invaſion, or ſetting out a Fleet. 
For They, as a Court of Juſtice, have no 


Judgment . Diſcretion | alt qwed © them: 


Co. Lit. 
106. 


Whenever the Party comes to pray lit, tlie 
Grant muſt. be inrolled and allowed; and che 


Judgment given, and the Writ" 0. | 
And what is the Treaſurer to 0 15 in auch a | 


Caſe? Is he to obey the Great or Privy Seal, 


which requires the Money for the Uſes: of 


the War, and the neceſſary Defence of the 


"Realm? Or the Exchequer Seal, which requires' 
is to be. paid for the Uſe of a private Subject > 

He would be under a great Difficulty ;\ eſ- 
pecially if there be ground to think, that 


fuck a Writ would be the Foundation of an 


Action againſt Him Which, FI if L did. not 2777 


apprehend. was Atme 
The Law Bogks may J, th tar the- King's 
I is ſacred; that it does * Re- 
8 Regnum; Tk it is Anima erpublice, 


gemy 
Firmamentim.. Belli, 2 Ornamentum pacis : LAS 
is, after all, 2 the Diſpoſition of the Barons 


of the Exchequer.. Day, it is, in ſome Sort, 
at the Di al.of th the 8 


ſuffer, his Arrears to, un as long as he, leaf 
and, at his Pleaſy de i for ene in che ele 


ef a War, and c Diſappointment of the 


blick Safety Ks | 
. Whar ſhould binder, bu t chat de Ar. 


rears of the An e e e 
inthe B eiggs of, King - . rit,' and 

G uld' be demanded 
hay is Petr oy the Debi Teciired 


| 2 PE Ke 'of the Hereditary Reve- 
nue would extend to pay. ; The 


ubject; who takes 
his on Time .tq make He "Demands, may 


late Civil. Wars At leaſt; To far | 


828 


wo 


have been uſed in all Ages, in 


The Truth is, this Method does, in effect, 


ſet aſide the Lord Treaſurer, one of the 


greateſt Officers of the Kingdom. My Ld. 

Ch. Juſtice Coke has a Fancy, that his M hbitè 4 Inſt. 
Staff was giyen him, 10 drive away Importt 110. 
nate Suitors ; but this would be to little Pur-" 
poſe: They have a more certain Place to 


| reſort to; tis but going to the Barons of 


the Exhequer, and they will command the 
Treaſure from him. by | * 


But the popular Objection is, That to ſay 


this Suit will not lie, is to leave the Pro- 
perty of the Subject precarious; and that if 


he has a Right, he muſt have a Remedy. 


The Anſwer is, That all I have faid goes 
only to this particular manner of Proceeding, 


as being altogether new: It only relates to 


the new afſumed Power of the Barons im- 
mediatcly over che Revenue in 17 Receipt 


of the Exchequer; it does in no Sort leſſen 


their known Power over the Revenue, while 


in tranſitu; nor does exclude them from any 


Hands of any Inferior Officer: It does not 


preclude the Subject from ſuing to the Per- 


ſon of the King, by Petition f Rigbi: Con- 
. ir does not tend Nader him from 
the known and | ordinary Methods, Which 
| Caſes of this 
Nature, and in which the Subject has ac- 
quieſced for ſo many hundred Vears. 
It does not appear to me, that this Method 
was ever known or practiſed: And under à 


Pretence of aſſiſting Property, a new COurſe 


of legal Proceedings is not to be introduced; 
nor a new Power placed in the Barons of the 
Exchequer, to which none of their Prede- 


> 
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The Law *. remain as it is, till fome 
new Law hath changed it. And I ſhould 


much doubt, whether a new Law for the 


more eaſy Recovery of Penſions God el by 


the Crown, woul be for the 


of King, or People. 
If, as the Common! Law ſtood; Grants of 


Penfions and Annuities out of the Revenue, 


be, in fome Sort, depending upon the Ju- 


ſtice and Honour of the Crown i Fo to the 


Time and Manner of Payment, do not ſee 
that the Publick is hurt by it: The Revenue 
is likely to remain the lon 1 with the Crown. 

If it be ſaid, that the Subject has a Hard- 


ſhip. in this Caſe, and muſt go far about to 
recover his Right; let it be conſidered how 
much better his Caſe is, than it Was at Com- 


mon Law. B 
. was hard, indeed, bekbte the Statute of 


Edward the Third, when he could not in- 
terplead with the King, upon an Office found: 


It was hard, before the Statute of Richard the 


Second, when he could not be allowed #4 
new his Diſcharge, when he was im 
che King: 


in the Exchequer without going to t | 
And ſo it was before the Stat. 2 Ed. 6. when he 


had no Way to ſave his Term, Er. upon an 
Office found: But yet after all the Law was fo: 


And whilſt it a e the Courts were to 
N judge waar 44 And if in Caſes like this, 


it be thou t a better mult ſhould be 
provided, ech ſame Method m 


be taken, 

of eren a new Law. 
he Patentees in theſe Caſes, I believe, had 
no Notion of this Remedy, when the Grants 


were made to them: This is of a later In- 
Om” N "I | 
4 ; | $44 SS +-{, , F N They 


cite: 
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| . 
They were contented to apply for Pay- 
ment in the ordinary Courſe, and did obtain 
Warrants from the Lord Treaſurer for ſome 


Arrears, with an Fire Clauſe in thoſe i 
g to levy further Tallies, 


Warrants, forbiddin 
without further Order. 4+ 14 
Nor is it to be ſaid, that in the Method, 


| | where the Application is to be made to the 


Perſon of the King, the Subject is precari- 
ous; for it is to ſy what is not to be 
ſuppoſed in Law. It is a Suppoſition con- 
trary to the Principles upon which the Eng- 


lib Conſtitution is framed, which depends 


upon the Honour and Juſtice of the Crown. 
'Such kind of Suppoſitions may be carried 
much further: You may as well ſay all Pro- 


perty is precarious, . becauſe you may ſuppoſe 


the King will make no Judges; or will 7 
the Terms from Time to Time; or will ſuffer no 
Writs to iſſuc, without which no Suits can be. 


It muſt be preſumed the Crown will pay 


its juſt Debts. But to ſay the King is not to 


have the ordering the Courſe of Payments, 


Ne Money is in his own Coffers, is to 


deny him thar, which is in every Sibjedts 
ower.: It is to take from him the Judgment 


of publick Neceſſities, or, at leaſt, the Means 
_. of relieving tem. 


I T have thewn the Mentha thr which 1 . 


not give my Opinion for the affirniing of 
_ - rheſe "Judgments. But much the greater 
Part of my, Lords the Judges, having de- 
livered their Opinions for the Affirmance of 
them, . I. ſhall. defer doing any Thing: further, 
Still I hear the Opinion of the Judges upon 
the Point referred to Them. "Whether, 
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as this Court is conſtituted, Fudgment olg hr to 
be given according to the Opinion of the greater 
5 Number of the Fudges, who are called by the 
Ly Lord Chancellor and 4. bert E reaſi trer to their 
Apitance, notwiebPanting They ee are 


"an of a different 9 * 
Afterwards, on 25 ueſday 3 the 24th, | 
1696. The Lord Keeper came again into „ 6 


the Exchequer Chamber, and declared, 
That He had received a Paper from the 
Lord Chief Juſtice Holt, containing the 
Opinion of the Judges upon the Que ueſtion 
referred to them: And that three Judges 
were of Opinion, That the Lord Keeper was 
bound to give Fudgment in theſe Caſes, accor- 
Aing to Opinions of the Majority of the Judges 
by Him calld to bis Aſſiſtance: But that 
| ſeven Judges were af Opinion. That He 


© 2vas not bound by ſuch Majority F Opinions, | 2s 


but was at Liberty to give Judg men accor- 
ding to his own: And declared, That as to 
this Queſtion, He Hi mſelf concurrd in Opi- 
nion with the ſeven Fudges. And accordingly 
pronounced Judgment, That the Juze, 
5 given in theſe Cauſes, by the Court of EXche- | 
| 1 = reverſed. © | ge ; 
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